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Briefing  Paper  ox  the  Increase  i\  Small  Refiner  Bias  and 
Revocation  of  Current  Small  Refiner  Exemption 

I.    EXECUTTVE   SUMMARY 

The  Federal  Energy  Administration  lias  submitted  to  the  Cong] 

an  amendment  to  modify  the  exemption  of  certain  small  refiners  from 
the  purchase  of  crude  oil  entitlements  provided  in  section  403  of  the 
Energy  Policy  and  Conservation  Act  (EPCA). 

The  amendment  both  revokes  special  rule  No.  6  which  currently 
implements  the  small  refiner  purchase  exemption  and  adjusts  the  small 
refiner  bias  in  the  entitlements  program  to  provide  added  benefits  to  all 
small  refiners  with  crude  oil  runs  under  100.000  barrels  per  day. 

The  current  small  refiner  exemption  creates  large  competitive  dis- 
parities among  small  refiners,  since  it  provides  some  entitlement  pur- 
chasers with  large  benefits  but  provides  no  benefits  to  entitlement 
sellers.  This  results  in  economic  hardships  levied  upon  those  inde- 
pendent marketers  supplied  by  nonexempt  refiners  when  they  compete 
directly  with  other  marketers  supplied  by  exempted  refiners. 

The  FEA  modification  will  correct  these  competitive  disparities, 
while  at  the  same  time  mooting  the  intent  of  Congroofi  bv  providing 
added  benefits  to  all  small  refiners,  scaled  proportionately  to  correct  for 
diseconomies  of  scale  in  re  fin  inn-. 

The  following  materials  describe  and  compare  the  current  operation 
of  the  small  refiner  exemption  witb  the  FEA  modification  of  the  bias. 

All  materials  are  based  upon  February  entitlements  data.  Effects 
will  vary  slightly  each  month  with  changes  in  the  crude  oil  opera- 
tions of  affected  refiners. 

II.    OVERVIEW    OE    ENTITLEMENTS    PRodRAM 

The  entitlements  program  was  adopted  in  Xovember  1974  for  the 
purpose  of  providing  equal  access  to  the  benefits  of  price  controlled 
domestic  oil  for  all  domestic  refiners,  through  the  purchase  or  sale  of 
entitlements. 

The  program  eliminates  competitive  inequities  which  would  oth  t- 
wise  occur  as  a  result  of  certain  domestic  refiners  having  dispropor- 
tionate amounts  of  lower  prided  domestic  crude  oil  in  their  supplies.' 

The  entitlements  program  provides  for  a  small  refiner  bias  which  'is 
intended  to  preserve  the  competitive  viability  of  this  class  of  domestic 
refiners  vis-a-vis  large  domestic  refiners. 

The  EPCA  in  December  1)975  provided  for  a  small  refiner  exemp- 
tion under  which  certain  small  refiners  with  lame  supplies  of  price 
controlled  domestic  crude  oil.  and  therefore  lower  co<ts.  have  either 
been  fully  or  partially  exempt  from  the  requirement  to  purchase  en- 
titlements; even  though  many  of  these  small  refiners  were  granted 
relief  through  the  exception  process. 

(l) 


The  action  being1  taken  by  FEA.  in  conformance  with  the  EPCA,  is 
intended  to  eliminate  the  competitive  inequities  treated  by  the  current 
small  refiner  purchase  exemption  which  is  set  forth  in  FEA's  special 
rule  Xo.  6. 

Crude  Supplies  for  Domestic  Refiners 


•  Domestic  Refineries  Use  Varying 
Amounts  of  Different  Priced 
Crude  Oil 

•  Availability  of  Lower  Tier  (S  5.25) 
Crude  Oil  is  Limited  (Approx.  36%) 

•  Remainder  Composed  of: 

—  Upper  Tier  Oil  (S  11.28) 

—  Imported  Crude  Oil  ($13.50) 


Lower  Tier 

At  Approx. 

$  5.25 


2-:: 

Upper  Tier 
At  S  11.28 

Approx. 


40% 
Imported  Oi 
At  S  13.50 

Approx. 
Landed 
Cost 


Crude  Oil  Supplies 


Inequities  Without  Entitlements  Program 


Imports 


Upper  Tier 


Lower  Tier 


Lower  Tier 


Upper  Tier 


Lower  Tier 


B 

Company 


Without  Entitlements  Program 
Average  Crude  Oil  Feedstock 
Costs  Would  Differ  Widely, 
for  Example 

-  Company  A    Average  Cost 
=  S11.87 

-  Company  B    Average  Cost 
=   S  8.21 

•  Company  C   Average  Cost 
=   S  5.59 

Entitlements  Program  Evens  Ou 
Their  Crude  Oil  Cost  Difference: 
by  Purchase  and  Sale  oj 
Entitlements. 


III.   DESCRIPTION  OF  CURRENT  EXEMPTION    ( SPECIAL  RULE  G  ) 

The  entitlements  program  requires  refiners  with  more  than  their 
share  of  low  cost  domestic  crude  supplies  to  purchase  entitlements 
from  refiners  with  less  than  their  share  of  domestic  crude. 

EPCA  provides  an  exemption  from  entitlements  purchase  obliga- 
tions for  small  refiners  with  100,000-barrel-per-day  capacity  or  less. 

This  exemption  covers  all  purchase  obligations  up  to  50,000  barrels 
per  day  of  crude  oil  runs  or  domestic  receipts. 

This  exemption  covers  a  portion  of  purchase  obligations  from  100 
percent  at  50,000  barrels  per  day  to  50  percent  at  100,000  barrels  per 
day  of  crude  oil  runs  or  domestic  receipts  and  provides  no  exemption 
over  100,000  barrels  per  day. 

IV.    INEQUITIES   OF   CURRENT  EXEMPTION 

Because  the  amounts  of  price  controlled  oil  received  by  different 
small  refiners  vary  a  great  deal,  the  benefit  of  the  exemption  varies 
from  0.2  to  21.4  cents  per  gallon.  Such  a  range  cannot  be  justified  on 
the  basis  of  refining  economics. 

Sellers  of  entitlements,  many  of  whom  are  also  small  refiners,  must 
compete  in  the  same  markets  and  receive  no  comparable  benefits, 
which  result  in  large  competitive  advantages  for  some  small  refiners 
compared  to  others. 

The  present  exemption  places  distributors  and  retailers  who  are 
supplied  by  nonexempt  small  refiners  or  by  large  refiners  at  a  severe 
competitive  disadvantage. 


01  RRENT  EXEMPTION  DISTORTS  THE  EXCEPTION    PBOCES€ 

No  one  regulatory  program  can  deal  equitably  with  the  many  dif- 
ferent kinds  of  refinery  operations  in  the  United  States.  As  a  result, 
the  PEA  exceptions  process  provides  relief  to  those  firms  experiencing 
a  severe  hardship  under  the  regulations. 

In  the  entitlements  program,  exceptions  are  handled  on  a  ca-e-by- 

case  basis  to  resolve  hardships  and  inequities.  This  process  grants  full 
or  partial  relief  from  the  purchase  of  entitlements  when  a  showing 
of  hardship  or  inequity  IS  made. 

Under  the  current  small  refiner  exemption.  56  firms  have  been  fully 

or  partially  exempted.  Of  these  56  firms: 

Twenty- four  firms  or  43  percent  of  the  total  had  never  requested 
exception  relief  from  entitlements  purchase  requirements  during  the 
period  April  1  through  September 30,  li>7r> ; 

Six  firms  had  applied  for  exception  relief  which  had  been  denied: 
and 

Twenty-six  firms  had  been  granted  full  or  partial  exception  relief 
prior  to  the  time  special  rule  Xo.  6  became  effect  ive. 

The  current  small  refiner  exemption  clearly  overlays  inequities  on 
a  process  designed  to  achieve  equity. 

V.    PEA    MODIFICATION    OF    (TIUUNT    EXEMPTION 

Increase-  the  present  small  refiner  bias  for  all  small  refiners  under 
100,000  barrels  per  day. 

Revokes  exemption  benefits  under  special  rule  No.  0>.  which  elimi- 
nates the  inequitable  competitive  advantages  of  exempted  small 
refiners. 

The  FEA  modification  provides  for  an  increase  in  the  bias  as  shown 
on  the  following  chart. 


Present  and  Modified  Small  Refiner  Bias 
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VI.    ADVANTAGES    OF    FEA  S    ACTION    OVER    CURRENT    EXEMPTION 

Comparison  of  total  value  or  added  benefits  between  current  small 
refiner  exemption  and  FEA  modification 

One  hundred  and  twelve  small  refiners  would  benefit,  rather  than 
just  56. 

This  will  assure  competitiveness  among  small  refiners. 

It  would  provide  additional  advantages  to  small  refiners  vis-a-vis 
large  refiners. 

While  the  total  value  of  current  additional  benefits  would  be  reduced 

under  the  FEA  modification,  small  refiners  with  runs  of  less  than 

"  barrels  per  day  would  receive  three-quarters  of  the  benefits. 

Under  the  current  exemption,  these  firms  receive  only  one-half  of  the 

benefits. 

TOTAL  VALUE  OF  ADDED  BENEFITS 


(million 
day) 

IPCA  exemption 

FEA  modif : 

Refiner  runs 
barrels  per 

Number  of 
firms 

Value 

Percent  of 
total  value 

Number  of 
firms 

Value 

Percent  of 
total  value 

Oto  10 

27 

15 

9 

5 

$7.  432.  357 
12.861,141 
12.871,198 
6,191.554 

18.9 
32.7 
32.7 
15.7 

58 
30 
12 
12 

$4.  954,  791 

8,  280.  524 

2.  942.  538 

858.  745 

29.1 

10  to  30.... 

48.6 

30  to  50.... 

17.3 

50  to  100... 

5.0 

Total 

55 

39.  35 :.  S 

100.0 

112 

17.035,598 

100.0 

Additional  benefits  to  a  greater  number  of  small  refiners 

FEA  modification  results  in : 

Fifty-six  more  small  refiners  receiving  additional  benefits:  Thirty- 
one — 55.4  percent — of  these  56  refiners  have  crude  oil  runs  of  less 
than  10,<  00  barrels  per  day. 

Numbers  of  Snail  Refiners  Receiving  Benefits  Under  Exemption  and 
Under  FEA's  Modification 
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FEA  modification  distributes  added  value  of  benefits  evenly  among 
all  small  refiners  in  proportion  to  their  size 

Under  FEA's  modification  refiners  with  rims  less  than  10.000  barrels 
per  day  receive  lower  average  added  benefits  compared  to  the  current 
exemption — 2.1  compared  to  6.9  cents  per  gallon.  However,  a  larger 
number  of  these  refiners — 58  compared  to  27 — receive  such  benefits. 

Refiners  with  runs  50.000  to  100,000  barrels  per  day  receive  less 
added  benefits  under  FEA's  modification  than  under  current  exemp- 
tion— 0.1  compared  to  1.5  cents  per  gallon.  However,  a  larger  number 
of  these  refiners — 12  compared  to  5 — receives  such  benefits. 

Average  Added  Value  of  Benefits  (  per  Gallon;  Under  Current 
Exemption  and  FEA's  Modification 

The  Modification  Restores  Competitive  Crude  Oil  Costs 
Among  Refiners  by  Reducing   Inordinately  High  Unit 
Benefits  for  Those  Refiners  Eligible  for  iheExemption 

•  Restores  Competitive  Costs 

•  Removes  Unjustifiably  High  Benefits 

•  Eliminates  Competitive  Distortions 


Runs.  M3/D 

Distribution  of  benefits 

FEA  modification  gives  wider  distribution  of  benefits  to  similar 
sized  refiners. 

FEA  modification  avoids  extremely  large  benefits  to  a  few  refiners. 

ADDED  BENEFITS  UNDER  CURRENT  EPCA  EXEMPTION 
[In  cents  per  gallon] 

Refiner  runs  (barrels  per  day)  Over  10  5  to  10  2  to  5  0  to  2    No  benefits  Total 

OtolO 7  4  9  7  31  53 

10  to  30 1  3  5  6  15  30 

30to50 0  2  3  4  3  12 

50  to  100.. 0  0  1  4  7  12 

Total  number  of  refiners 8  9  18  21  ^6  112 


1-S11— 76- 
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ADDED  EENEFITS  UNDER  FEA  MODIFICATION 
[In  cents  par  gallonj 


Refiner   runs 
per  day) 

(million 

barrels 

Over  10 

5  to 

IS 

2  to  5 

0  to  2 

No  benefits 

Total 

0  to  10 

0 
0 
0 
0 

0 
0 
0 

0 

57 
0 
0 
0 

0 

30 
1Z 
12 

■  1 
0 
0 
0 

58 

10  to  30 

30 

30  to  50 

12 

50  to  100 

12 

of  refiners 

Total  number 

0 

0 

57 

54 

1 

112 

refiner  had  no  runs  in  February,  but  received  exemption  benefits. 


Impact  of  FEA  modification  on  inequities  among  smoV  refim 

The  FEA  modification  corrects  inequities  in  the  range  of  benefits 
provided  to  small  refiners  under  the  exemption. 


RANGE  OF  BENEFITS  PROVIDED 
[Cents  per  gallon] 


Refiner  runs  (million  barrels  per  day) 

Current  exemption 

FEA  modification 

OtolO ... 

0  to  21.4 

.       .  2. 

10  to  30 

0  to  12.7 

.  0.9  to  1.9. 

30  to  50 . 

0  to  7 

0.2  to  0.9. 

50  to  100 

.     0  to  3.1 

0  to  0.2. 

Total  benefits  to  small  refiners  under  current  and  modified  bias 

The  total  value  per  month  of  the  current  small  refiner  bias  and  the 
added  benefits  of  the  small  refiner  exemption  and  FEA's  modification 
are  compared  below  : 

COMPARISON  OF  TOTAL  BENEFITS  (INCLUDING  CURRENT  BIAS)  TO  SMALL  REFINERS— TOTAL  VALUE 

OF  BENEFITS 


1 

EPCA  exemption 

F 

EA  modification 

Refiner  runs  (million 
barrels  per  day) 

Firms 

Value 

Percent  of 
total 
value 

Firms 

Value 

Percent  of 
total 
value 

OtolO      

58 
30 
12 
12 

$12.  544.  505 
22,  581,  269 
17,357.599 
10,145,391 

20.0 
36.1 
27.7 

16.2 

58 
30 
12 
12 

$10,064,739 
18,  000,  652 
7,428.939 
4,812,585 

25.0 

10  to  30 

44.7 

30  to  50      

18.4 

50  to  100   ...     . 

11.9 

Total     

112 

62,  628.  764 

100.0 

112 

40.306.915 

100.0 

VII.    CONCLUSIONS 

FEA's  modification  of  current  small  refiner  bias  and  revocation  of 
current  small  refiner  exemption  results  in  : 

Elimination  of  competitive  disparities  among  small  refiners  created 
by  current  exemption. 

Receipt  of  benefits  by  112  small  refiners  not  just  56. 

Equitable  distribution  of  added  benefits  among  all  small  refiners. 
scaled  in  proportion  to  their  size  to  correct  for  diseconomies  of  scale 
in  refining. 

Restoration  of  fair  competition  among  independent  marketers  sup- 
plied by  small  refiners. 


U 

Statkmknt   Of    FRANK   Gr.   Zaiuj.   Admixi>'!i;atoh.   Fedkiial    Kxiiicv 

Ad.mimnti:atk»x 

Mr.  Chairman  and  member  of  the  subcommittee,  thank  yon  for  the 
opportunity  to  appear  today  ami  discuss  the  FEA  modification  of  the 
Small  Refiner  Exemption  in  the  Energy  Policy  and  Conservation  A<  t 
and  the  issues  that  have  been  raised  simc  the  promulgation  of  FEA's 
special  rule  No.  (>  for  subpart  C  to  implement  section  403(a)  of  the 
BPCA  on  December  81,  1975.  First,  I  would  like  to  prqvide  a  brief 
description  of  the  entitlements  program,  including  the  current  small 
refiner  bias.  Second,  I  will  devote  a  portion  of  my  discussion  to  the 
small  refiner  exemption,  including  a  review  of  FKA  actions  to  date 
regarding  special  rule  No.  6,  a  summary  of  comments  from  our  public 
hearings  on  the  rule,  and  analyses  undertaken  by  FEA  since  the  rule's 
promulgation.  Last,  I  would  like  to  discuss  FEA's  proposed  modi- 
fication of  the  small  refiner  bias  under  the  entitlements  program  and 
its  advantages  over  the  current  exemption. 

The  entitlements  program  is  designed  to  substantially  reduce  dis- 
parities in  the  average  costs  of  crude  oil  among  domestic  refiners  and 
to  enable  refiners  who  depend  heavily  upon  upper  tier,  high  cos! 
domestic  or  imported  crude  oil  to  remain  competitive  with  those  hav- 
ing access  to  lower  cost,  lower  tier  domestic  crude  oil.  The  program 
requires  that  refiners  who  have  more  than  the  national  average  of 
lower  tier  oil  buy  entitlements  from  refiners  who  have  more  than  the 
national  average  of  upper  tier  and  imported  oil.  In  this  way  all  Ameri- 
can consumers  are  enabled  to  share  equitably  in  the  benefits  of  price- 
controlled  domestic  crude  production,  regardless  of  which  refiner  they 
patronize. 

Under  the  entitlements  program,  small  refiners  have  always  been 
given  special  consideration.  A  bias  provides  for  issuance  of  incre- 
mental entitlements  over  and  above  those  earned  under  the  regular 
program  to  refiners  whose  crude  oil  processing  capacity  is  less  than 
175,000  barrels  per  day. 

Issuance  of  these  entitlements  is  designed  to  compensate  for  dis- 
economies of  scale  among  small  refiners.  Accordingly,  the  greatest 
benefit  goes  to  the  smallest  refiners.  Refiners  whose  runs  are  10,000 
barrels  per  day  or  less  receive  added  benefits  under  the  current  bias 
of  about  2%  cents  per  gallon  on  each  barrel  of  crude  runs:  this  per 
gallon  benefit  declines  as  the  refiner's  runs  increase  and  drops  to  zero 
when  runs  are  over  175.000  barrels  per  day. 

Any  program  which  attempts  to  apply  a  general  set  of  rules  to  about 
140  refiners  will  have  to  deal  with,  exceptions  to  the  general  rule. 
Those  refiners  who  find  that  the  program  en  fails  to  mitigate 

serious  hardship  or  gross  inequity  may  apply  for  relief  to  the  FEA's 
Office  of  Exceptions  and  Appeals.  If  this  office  finds  that  relief  i<  justi- 
fied, it  is  provided  in  the  form  of  either  an  exemption  from  the  require- 
ment to  purchase  all  or  part  of  the  firm's  entitlement  obligation  for 
buyers  of  entitlements  or  the  award  of  additional  entitlements  to  re- 
finer sellers.  Action  on  a  request  for  exception  generally  takes  30  to  4.") 
days,  although  the  period  may  be  longer  or  shorter  depending  on  the 
complexity  of  the  case.  Relief  i>  granted  for  a  set  period  of  time,  nor- 
mally 90  days,  and  firms  may,  of  course,  apply  for  further  relief  if 
the  facts  warrant. 
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In  addition  to  the  standard  small  refiner  bias,  section  403(a)  of  the 
EPCA  exempts  all  refiners  whose  capacities  did  not  exceed  100,000 
barrels  per  day  from  the  requirement  to  purchase  entitlements  for  the 
first  50,000  barrels  per  day  of  crude  oil  runs  or  receipts.  As  required 
by  the  law,  FEA  promptly  issued  special  rule  No.  6  for  subpart  C  to 
implement  section  403(a),  effective  December  31,  1975.  The  rule  was 
issued  as  an  emergency  amendment  and  exempted  all  small  refiners 
whose  total  refining  capacities  on  January  1,  1975,  or  any  day  there- 
after, did  not  exceed  100,000  barrels  per  day  from  any  purchase  re- 
quirements they  would  otherwise  have  regarding  their  first  50,000 
barrels  per  day  crude  oil  runs  to  stills.  For  small  refiners  with  crude 
oil  run  levels  between  50,000  and  100,000  barrels  per  day,  the  special 
rule  provides  for  partial  exemption  from  the  purchase  of  entitlements, 
with  a  limit  of  50,000  barrels  per  day  on  the  total  amount  of  the 
exemption. 

A  public  hearing  soliciting  comments  and  testimony  on  special  rule 
No.  6  was  held  on  January  22,  1976.  A  total  of  54  organizations  and 
individuals  submitted  written  comments  or  presented  oral  testimony 
on  the  subject.  Thirteen  participants  supported  the  exemption,  40  op- 
posed it,  and  1  reserved  the  right  to  comment  in  the  future. 

Those  who  supported  the  rule  were  generally  small  refiners  exempt 
from  entitlement  purchase  obligations  under  ^the  rule.  These  firms 
said  that  the  exemption  was  necessary  to  enable  them  to  continue  to 
compete,  that  it  removed  the  burdensome  requirements  and  uncertain 
results  of  the  exceptions  and  appeals  process,  and  that  it  did  not  give 
them  a  special  advantage  in  the  market,  but  rather  allowed  them  to 
compete  equitably  with  the  major  oil  companies.  This  group  also  sup- 
ported extending  the  same  benefits  to  small  refiner  sellers  of  entitle- 
ments through  an  increased  entitlement  bias. 

Opposition  to  this  rule  was  primarily  based  on  arguments  of  com- 
petitive inequity.  The  major  refiners  argued  that  the  exemption  was 
excessive  and  too  broad  and  that  as  a  result  product  prices  paid  by 
independent  marketers  supplied  by  the  exempt  small  refiners  would 
be  substantially  below  those  of  marketers  supplied  by  nonexempt  firms. 
The  rule  was  said  to  adversely  affect  the  ability  of  the  branded  inde- 
pendent marketers  to  compete  effectively,  which  is  counter  to  the 
intent  of  the  EPAA. 

Numerous  small  refiner  sellers  of  entitlements  also  opposed  the  rule 
on  the  grounds  that  they  should  be  granted  a  corresponding  change  in 
the  small  refiner  bias  to  keep  them  on  a  competitive  basis  with  the 
exempt  small  refiners.  There  was  also  general  concern  about  the  use  of 
the  cutoff  at  100,000  barrels  per  day  as  this  might  serve  as  a  severe 
disincentive  to  expanding  capacity  above  that  point.  Opponents  of  the 
rule  said  that  FEA's  Exceptions  and  Appeals  Office  was  a  more  effec- 
tive mechanism  for  assuring  the  competitive  viability  of  the  small  re- 
finers than  the  blanket  exemption  because  each  case  could  be  treated  on 
its  individual  merits  rather  than  trying  to  frame  a  single  solution  to 
a  complex  series  of  individual  circumstances. 

On  the  basis  of  the  evidence  obtained  from  the  January  22  hearing, 
as  well  as  hearings  conducted  by  FEA  as  to  the  general  reevaluation  of 
its  regulations  in  various  regions  on  February  17, 18,  and  19, 1976,  and 
proprietary  data  FEA  has  on  each  refiner,  FEA  has  tentatively  de- 
termined that  the  exemption  from  payments  for  certain  refiners  does 
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result  in  an  unfair  economic  and  competitive  advantage  with  respect 

to  other  small  refiners  and  large  refiners  and  does  seriously  impair 
FEA's  ability  to  provide  is  its  regulations  for  the  attainment  of  the 
objectives  specified  in  Section  4(b)(1)  of  the  EPAA.  Specifically, 
FEA  believes  that  Special  Rule  No.  6  does  not  conform  with  the  objec- 
tives of  the  EPAA  for  the  following  reasons : 

First,  the  special  rule  grants  certain  small  refiners  benefits  dispro- 
portionate to  their  actual  needs,  thereby  providing  them  with  an 
unwarranted  competitive  advantage  over  other  refiners  (including 
many  small  refiners)  to  such  an  extent  as  to  be  inconsistent  with  the 
objectives  set  forth  in  section  4(b)  (1)  of  the  EPAA. 

Second,  the  resulting  cost  disparities  place  independent  marketers 
supplied  by  nonexempt  refiners,  small  and  large,  at  a  serious  competi- 
tive disadvantage  vis-a-vis  marketers  supplied  by  exempt  refiners. 

Third,  it  provides  incentives  for  small  refiners  benefiting  from  the 
exemption  to  curtail  their  crude  runs  in  certain  marketing  situations 
by  reducing  purchases  of  domestic  upper  tier  and  imported  crude  oils, 
thus  acting  to  decrease  the  availability  of  certain  products  in  certain 
market  areas  served  by  small  refiners. 

Fourth,  it  acts  as  a  disincentive  for  small  refiners  to  expand  their 
refining  capacity  beyond  the  limit  of  100,000  barrels  per  day  set  forth 
in  the  special  rule. 

Section  455  of  the  EPCA  permits  the  FEA  to  modify  the  exemption, 
subject  to  congressional  disapproval,  where  this  exemption  is  deter- 
mined to  result  in  an  unfair  economic  or  competitive  advantage  with 
respect  to  other  small  refiners,  or  otherwise  to  have  the  effect  of  seri- 
ously impairing  the  FEA's  ability  to  meet  the  objectives  of  the  EPAA. 

In  order  to  determine  the  specific  impact  of  the  exemption,  FEA 
analyzed  post-entitlements  crude  oil  costs  for  small  refiners  prior  to 
suggesting  a  modification.  Using  the  entitlements  program  data  for 
December  1075  transactions  (the  first  month  of  the  exemption),  FEA 
determined  the  post-entitlement  crude  oil  costs  under  the  exemption  of 
all  small  refiners  under  175,000  barrels  per  day  in  each  of  the  Bureau 
of  Mines  refining  districts.  Not  surprisingly,  we  discovered  wide  dif- 
ferences among  post-entitlement  crude  oil  costs  of  small  refiners.  These 
costs  ranged  from  a  low  of  $3.39  per  barrel  to  a  high  of  $13.52  per 
barrel,  generating  a  difference  in  feedstock  ccsts  on  the  order  of  those 
which  existed  among  refiners  before  the  entitlements  program  was 
adopted.  Within  BOM  refining  districts,  the  difference  between  the 
highest  and  lowest  small  refiners  was  $1.13  per  barrel,  or  2.7  cents  per 
gallon,  in  th  district  showing  the  least  difference,  and  $7.47  per  barrel 
or  17.8  cents  per  gallon  in  the  district  showing  the  greatest  difference. 
This  analysis  clearly  pointed  out  the  gross  crude  oil  cost  disparities 
among  small  refiners  created  by  the  exemption  and  the  resulting  un- 
due competitive  advantage  possessed  by  certain  exempt  small  refiners. 

With  this  in  mind,  FEA  in  March  proposed  a  modification  to  the 
purchase  exemption.  A  public  hearing  was  held  on  March  23  and  24. 
1976,  giving  interested  parties  an  opportunity  to  present  their  views 
concerning  the  proposed  modifications. 

In  general,  the  proposed  modification  was  designed  to  create  a  more 
equitable  competitive  situation.  It  would  have  limited  the  application 
of  the  exemption  so  that  no  exempt  refiner  would  benefit  by  more  than 
1  cent  per  gallon  in  its  crude  oil  costs  over  another  small  refiner  as  a 
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result  of  FEA  regulations.  Testimony  and  comments  on  this  proposal 
wore  mixed,  with  proposals  by  certain  small  refiners  that  the  value  of 
the  exemption  should  be  increased  and  strong  arguments  by  nonex- 
empt  refiners  that  it  should  ln>  decreased  or  eliminated  entirely.  The 
testimony  was.  however,  convincing  on  three  points:  (1)  the  exemp- 
tion provided  by  Special  Rule  No.  6  was  inequitable;  (2)  any  method 
of  providing  added  advantages  to  small  refiners  would  have  to  apply 
to  all  small  refiners,  sellers  and  buyers  of  entitlements  alike,  on  the 
same  basis,  to  avoid  these  inequities;  and  (3)  the  FEA  proposal  pro- 
vided benefits  which  were  potentially  too  high  for  the  larger  of  the 
affected  small  refiner- — especially  those  whose  run-  exceeded  50,000 
barrels  per  day  and  over,  where  diseconomies  of  scale  in  refining  tend 
to  disappear. 

Furthermore,  FEA's  analysis  discloses  that  many  of  those  firms 
which  have  been  fully  exempted  from  entitlements  purchases  by 
Special  Rule  No.  0  have  not  even  requested  exception  relief,  and  a 
number  who  have  requested  exception  relief  have  been  unable  to 
justify  such  relief.  Of  the  96  firms  exempted  from  entitlements  pur- 
chases on  the  entitlement-  1  in  April  for  February  crude 
run-  : 

Twenty-four  firms  or  !•'•  r  of  the  total  had  never  reouested  ex- 

ception relief  from  entitlements  purchase   requirements  during  the 
period  April  1  through  September  30, 107."): 

Six  firms  had  applied  for  exception  relief  which  had  been  denied: 
and 

Twenty-six  firms  had  been  granted  full  or  partial  exception  relief 
prior  to  the  time  Special  Rule  Xo.  f'>  became  effective. 

These  exception.-  and  appeals  decisions  were  the  result  of  careful 
and  comprehensive  analyses  of  the  competitive  position  and  earnings 
situation  of  each  firm.  These  analyses  focused  especially  on  the  rate 
of  profitability  as  a  percentage  of  sales  volume  and  cash  flow  positions 
of  the  firms  concerned. 

Moreover,  each  decision  was  made  only  after  parties  likely  to  bo 
aggrieved  by  the  granting  of  relief  had  been  notified  of  the  possibility 
of  relief  and  given  an  opportunity  to  comment  on  its  impact  on  their 
own  operation^. 

These  matters  canot  be  taken  lightly,  nor  should  they  be  dealt  with 
in  an  arbitrary  manner  when  the  prosperity  and  very  survival  of  the 
affected  refiners  and  the  marketing  firms  they  supply  are  at  stake, 
particularly  when  small  changes  in  product  price-  can  dramatically 
affect  market  shares  among  the  firms  concerned. 

The  FEA  modification  of  the  exemption  would  increase  the  small 
refiner  bias  for  all  small  refiners  whose  crude  runs  average  less  than 
100^000  barrels  pet  day  for  any  given  month  and  revoke  special  rale 
Xo.  6.  The  FEA  modification  will  increase  the  bias  by  2  cent-  per 
gallon  to  a  total  of  about  4.4  cents  per  gallon  for  the  smallest  refiners 
having  runs  of  barrels  pet  dav  or  tess  and  will  decrease  papidly 

as  the  refiner's  runs  approach  barrels  per  day.  where  economies 

le  improve.  At  lOb.OOO-barrels-per-day  runs,  there  is  no  addition 
to  the  existing  bias  of  about  one-quarter  cent  per  galon. 

The  FEA  i  'difieation  to  the  small  refiner  bias  is  intended  to 
achieve  equity  by  providing  added  benefits  to  all  112  small  refiners 
rather  than  to  just  the  56  firms  exempted  under  the  EPCA.  Moreover, 
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1 1 10  modification  provides  a  wider  distribution  of  benefits  (<>  similar- 
sized  refiners,  while  it  avoids  giving  extremely  Large  benefits  to  a 
select  few  refiners  as  docs  the  current  exemption.  The  total  value  ol 
added  benefits  for  small  refiners  having  crude  runs  of  30,000  barrels 
per  day  or  less  under  the  FEA  modification  amounts  to  60  percent  of 
the  value  of  the  present  EPCA  exemption.  However,  for  refiners 
whose  runs  are  over  this  amount,  the  value  of  the  additional  benefits 
is  proportionately  much  less  under  the  FEA  modification,  and  we  be- 
lieve that  this  is  essentia]  to  fair  competition  at  Levels  at  which  dis- 
economies of  scale  arc  significantly  reduced. 

Because  it  is  applicable  to  both  small  refiner  sellers  and  purchasers 
of  entitlements,  the  FEA  modification  to  the  present  small  refiner  bias 
eliminates  the  competitive  disadvantages  created  among  small  refiners 
by  the  EPCA  exemption.  Under  the  exemption,  certain  refiners  under 
10,000  barrels  per  day  receive  benefits  of  as  much  as  21.4  cents  per 
gallon  more  than  other  refiners  of  the  same  size.  This  disparity  is 
intolerable  over  any  length  of  time  and  could  lead  to  the  financial 
failure  of  nonbenefiting  small  refiners,  and  the  erosion  of  small  refiners 
as  a  competitive  influence  in  the  market. 

Because  the  FEA  modification  is  scaled  to  provide  the  greatest 
added  benefits  to  the  smallest  refiners,  it  will  sharply  reduce  any  corn- 
petit  ive  disadvantages  they  may  still  have  vis-a-vis  the  Larger  inde- 
pendent and  major  refiners.  Through  this,  the  intent  of  Congress  to 
preserve  a  competitive  market  is  enhanced. 

Extreme  difficulties  are  now  being  faced  by  independent  marketers 
supplied  by  refiners  who  do  not  benefit  from  the  exemptions  when 
they  are  in  direct  competition  with  marketers  supplied  by  refiners  who 
benefit  heavily  from  the  exemption.  The  FEA  modification  will  alle- 
viate these  difficulties  and  restore  fairer  competitive  conditions  in  the 
retail  market. 

The  total  value  added  by  the  FEA  modification  over  and  above 
the  existing  small  refiner  bias  will  be  about  $17  million  per  month. 
This  is  somewhat  less  than  the  value  of  about  $39.4  million  added  by 
the  EPCA  exemption,  but  it  is  far  more  fairly  distributed  among 
small  refiners.  As  shown  in  table  1.  all  categories  of  small  refiners  will 
benefit  compared  to  the  existing  small  refiner  bias,  with  over  three- 
fourths  of  the  total  amount  of  the  benefit  accruing  to  small  refiners 
with  runs  under  30,000  barrels  per  day.  The  EPCA  exemption  results 
in  refiners  of  this  size  receiving  only  half  of  the  added  benefits,  and 
less  than  half  of  the  members  of  this  class  receive  any  benefit  at  all 
under  tin4  EPCA  exemption.  The  modification  thus  provides  for 
greater  equity  among  small  refiners  as  well  as  between  small  and  large 
refiners. 

Mr.  Chairman,  I  believe  that  the  foregoing  discussion,  taken  in  con- 
junction with  other  materials  which  the  FEA  has  provided  comparing 
the  effects  of  the  exemption  with  those  of  the  FEA  modification  to 
the  small  refiner  bias,  support  a  compelling  argument  for  approving 
FEA's  proposed  modification   to  the  section  403(a)    exemption. 

It  may  be  argued  by  some  that  the  exemption  has  not  created  the 
disparities  at  retail  that  would  flow  from  the  erude  cost  disparities 
identified  to  date.  It  is  important  to  keep  in  mind  that  there  is  a  big 
difference  between  competitive  advantage  and  retail  pricing.  A  refiner 
with  a  10-cents-per-gallon  cost  advantage  and  a  large  bank  of  unre- 
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covered  product  costs  can  undersell  his  competitors  by  3  to  4  cents 
per  gallon,  enough  to  attract  all  the  business  he  can  handle,  and 
use  the  rest  of  his  advantage  to  recover  maximum  margins  and  all 
his  allowable  increased  costs. 

We  believe  that  the  facts  that  we  have  already  presented  make  it 
evident  that  severe  distortions  are  occurring  which  will  continue  to 
run  counter  to  the  objectives  of  the  EPA  A  if  the  exemption  is  allowed 
to  stand.  The  FEA  modification  of  the  small  refiner  bias  will,  on  the 
other  hand  promote  the  continued  achievement  of  these  objectives 
and  will  insure  that  small  refiners  remain  an  increasingly  viable  com- 
petitive force  in  the  petroleum  industry. 

That  concludes  my  remarks,  Mr.  Chairman.  If  the  subcommittee  has 
any  questions,  I  will  be  happy  to  attempt  to  answer  them. 

COMPARISON    OF    TOTAL    VALUE    OF    ADDED    BENEFITS    BETWEEN    CURRENT 
SMALL   REFINER   EXEMPTION   AND   FEA    MODIFICATION 

112  small  refiners  would  benefit  rather  than  just  56. 

This  will  assure  competitiveness  among  small  refiners. 

It  would  provide  additional  advantages  to  small  refiners  vis-a-vis 
large  refiners. 

While  the  total  value  of  current  additional  benefits  would  be  reduced 
under  the  FEA  modification,  approximately  three-quarters  of  the 
small  refiners — those  with  runs  of  less  than  30,000  barrels  per  day — 
would  receive  three-quarters  of  the  benefits,  whereas  under  the  cur- 
rent exemption,  firms  under  30,000  barrels  per  day,  receive  only  one- 
half  of  the  benefits. 

TABLE  1— TOTAL  VALUE  OF  ADDED  BENEFITS  * 
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EPCA  exemption 

1 

:EA  modification 

Refiner  runs  (million 
barrels  per  day) 

Firms 

Value 

Percent  of 
total  value 

Firms 

Value 

Percent  of 
total  value 

OtolO     

27 
15 
9 
5 

$7,  432,  357 
12,861,141 
12,871,198 
6, 191,  554 

18.9 
32.7 
32.7 
15.7 

58 
30 
12 
12 

$4,  954,  791 

8,  280,  524 

2,  942,  538 

858, 745 

29.1 

10  to  30 

48.6 

30  to  50. 

17.3 

50  to  100 

5.0 

Total 

56 

39,  356,  250 

100.0 

112 

17,  036,  598 

100.0 

i  From  April  list,  based  on  February  data. 

Statement  of  Roger  G.  McGrath  III,  Vice  President, 
Southland  Oil  Co. 

My  name  is  Roger  G.  McGrath  and  I  appear  here  to  support  the 
plea  of  other  small  refiner-buyers  like  Southland  Oil  Co.,  of  which  I 
am  vice  president,  for  some  action  to  prevent  FEA's  proposal  regard- 
ing the  small  refiner  exemption  from  going  into  effect  as  it  is  now 
designed. 

Southland  operates  three  small  refineries  at  Lumberton,  Sanders- 
ville,  and  Yazoo  City,  all  in  the  State  of  Mississippi.  These  have 
combined  capacity  of  21,000  barrels  per  day;  however,  due  to  the 
shortage  of  crude  we  have  only  been  able  to  operate  at  approximately 
60  percent  capacity.  For  example,  during  January  1976,  our  total 
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Average  daily  throughput  for  all  three  plants  was  only  1:2,901  barrels 
per  day.  We  market  our  petroleum  products  primarily  in  the  State 
of  Mississippi,  selling  to  independent  marketers  flying  the  "Southland" 
brand  as  well  as  other  independent  marketers,  Lndusl ries,  utilities,  and 

farm  accounts. 

We  agree  with  most  other  independent  refiners  that  the  present 
statutory  exemption  needs  to  be  modified,  but  FEA's  proposed  modi- 
fication is  totally  inadequate.  We  had  hoped,  with  the  wealth  of 
industry  comment  furnished  to  FEA  and  the  existence  of  a  wide- 
spread consensus  anions'  independent  refiners  on  the  direction  and 
amount  of  an  adequate  solution  to  this  problem,  that  FEA  would  have 
come  up  with  something  better — but  it  did  not  do  so. 

Certainly,  if  some  compromise  solution  can  be  reached  between  the 
two  choices  presently  before  the  Congress,  we  would  encourage  all 
action  to  such  a  compromise.  But  time  is  short  and  this  may  not  be 
possible  by  May  27.  If  a  compromise  cannot  be  reached,  we  most 
strongly  urge  a  congressional  veto  of  FEA's  proposal.  This  will  permit 
further  negotiations  and  then  consideration  of  a  revised  FEA 
proposal. 

I  should  like  to  add  that  a  great  deal  of  the  testimony  against  the 
small  refiner  exemption  from  certain  branded  marketers,  claiming  loss 
in  market  position  and  unfair  competition,  is  simply  not  in  accord 
with  the  facts  in  our  marketing  area.  In  my  testimony  before  the  FEA 
on  March  23,  I  tried  to  debunk  some  of  the  testimony  from  these 
marketers  which  I  heard  at  the  hearing  in  Atlanta  on  this  subject. 
Their  testimony  was  full  of  allegations  and  completely  devoid  of 
facts — and  wrong,  all  wrong.  A  copy  of  my  statement  to  FEA  on  this 
subject  will  be  made  available  to  this  committee. 

Statement  of  Roger  G.  McGrath  III,  Vice  President, 
Southland  Oil  Co. 

Mr.  Chairman  and  officials  of  Federal  Energy  Administration:  My 
name  is  Roger  G.  McGrath  and  I  appear  here  "on  behalf  of  Southland 
( )il  Co.  of  which  I  am  vice  president.  The  subject  of  this  hearing  is  one 
of  critical  importance  to  Southland  Oil  Co.  and  other  independent 
refiners  similarly  situated. 

Southland  operates  three  small  refineries  at  Lumberton,  Sanders- 
ville.  and  Yazoo  City,  all  in  the  State  of  Mississippi.  These  have  com- 
bined capacity  of  21,000  barrels  per  day;  however,  due  to  the  shortage 
of  crude,  we  have  only  been  able  to  operate  at  approximately  60  percent 
capacity.  For  example,  during  January  1976.  our  total  average  daily 
throughput  for  all  three  plants  was  only  12.001  barrels  per  day.  We 
market  our  petroleum  products  primarily  in  the  State  of  Mississippi, 
selling  to  independent  marketers  flying  the  "Southland''  brand  as  well 
as  other  independent  marketers,  industries,  utilities,  and  farm 
accounts. 

We  are  here  today  to  protest  the  plans  of  the  FEA  to  seriously 

alter  the  relief  given  to  small  refiners  as  the  result  of  the  intention  of 

xess  as  set  out  in  Special  Rule  6.  Based  upon  statements  contained 

in  il.     •  \    'ice  of  Proposed  Rulemaking  and  Public  Hearings-'  as 

published  in  Federal  Register  dated  March  1.  19W5,  Southland  feels 
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FEA  made  their  decision  to  amend  the  program  based  upon  erroneous 
assumptions  rather  than  on  facts,  as  follows : 

Item  1 :  The  Special  Rule — "provides  incentives  for  small  refiners 
benefiting  from  the  exemption  to  curtail  their  crude  runs  by  reducing 
purchases  of  domestic  upper  tier  and  imported  crude  oils  *  *  *." 

In  this  case,  the  FEA  is  proposing  drastic  changes  in  the  old  oil 
entitlements  program  based  upon  FEA's  assumption  of  actions  that 
a  small  refiner  could  take.  Southland's  position  is  that  the  FEx\,  on 
a  monthly  basis,  obtains  information  from  each  refiner,  small  and 
large,  as  to  their  purchases  of  crude  oil.  both  lower  and  upper  tier 
domestic  and  imported,  and  should  there  be  any  change  in  a  small 
refiner's  pattern  of  crude  oil  purchases,  then,  and  only  then,  should 
the  FEA  make  adjustments  to  prevent  abuses  in  the  program.  This 
could  be  done  on  a  case-by-case  basis,  if  abuses  appear. 

Item  2 :  The  FEA  states  that  the  Special  Rule — "provides  incentives 
for  small  refiners  benefiting  from  the  exemption — not  to  expand  their 
refining  capacity  beyond  the  limit  of  100,000  barrels  per  day  *  *  *" 
so  as  to  not  lose  the  benefit  of  the  special  exemption. 

Again  FEA  is  proposing  drastic  changes  based  upon  theories  and 
we  could  also  dream  up  numerous  theories  but  we  feel  regulations 
should  be  implemented  only  as  needed  in  order  to  prevent  actual  abuses 
and  that  FEA  should  not  propose  regulations  based  merely  upon 
theories. 

Item  3 :  In  the  Xotice  of  Proposed  Rulemaking  and  Public  Hear- 
ings, the  FEA  states  "firms  benefiting  from  the  exemption  possess  an 
inherent  competitive  advantage  over  other  refiners  and  thus  may  lose 
certain  incentives  to  operate  their  refineries  in  an  efficient  manner." 

Quite  frankly,  this  reason  is  so  ridiculous  that  it  does  not  deserve 
comment  except  to  say  once  again  that  the  FEA  is  proposing  sweeping 
changes  in  Government  regulations  based  upon  an  assumption  that 
refiners  may — and  we  repeat,  may — lose  their  incentive  to  operate  in 
an  efficient  manner.  Quite  frankly,  this  appears  to  be  "grasping  at 
straws"  in  an  effort  to  justify  taking  the  action  FEA  desires  and 
which  action  senior  officials  of  FEA  announced  they  would  take 
shortly  after  EPCA  was  enacted  into  law. 

Item  4:  In  the  Xotice  of  Proposed  Rulemaking,  FEA  states  that 
their  preliminary  analysis  as  to  inequities  as  the  result  of  Special  Rule 
6  has  been  substantiated  by  numerous  comments  received  from  refiners 
and  independent  retail  and  wholesale  marketers,  and  in  particular,  at 
the  hearing  on  Special  Rule  6  held  on  January  22, 1976,  and  in  the  var- 
ious regional  meetings  held  on  February  17,  18,  and  19,  1976.  We 
would  like  to  examine  some  of  the  comments  received  in  those  meet- 
ings and  question  the  FEA  as  to  how  thoroughly  they  have  investi- 
gated the  source  and  reliability  of  the  comments  which  they  say  sub- 
stantiated FEA's  position  that  the  benefits  of  Special  Rule  6  are  of  a 
discriminatory  nature. 

As  regards  the  oral  comments  received  at  the  January  22, 1976,  hear- 
ing, it  is  interesting  to  note  that  the  majority  of  those  complaining 
about  the  exemption  were  representatives  of  the  major  oil  companies 
who  perhaps  were  concerned  that,  for  the  first  time  in  recent  years, 
small  independent  refiners  might  be  in  position  to  price  their  product 
competitively  with  the  major  oil  companies.  We  agree  that  certain 
small  refiners  did  make  oral  comments  indicating  their  objection  to 
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Special  Rule  6,  but  in  the  majority  of  eases  it  was  due  to  the  fact  that 
FEA  had  incorrectly  interpreted  the  wishes  and  intention  of  Congress 
by  reducing  the  amount  of  entitlements  which  small  refiners  were  per- 
mitted to  sell  as  a  result  of  the  smaller  number  of  entitlements  being 
purchased.  A  great  deal  of  evidence  has  been  furnished  to  the  FEA, 
including  transcripts  of  the  Congressional  Record,  which  indicated 
that  Congress  did  not  intend  to  reduce  the  small  refiner/seller's  rights 
as  a  result  of  Special  Rule  6  being  implemented.  Had  FEA  correctly 
applied  the  intention  of  Congress,  It  is  (inite  possible  that  certain  small 
refiners  would  not  have  objected  to  Special  Kule  (>. 

The  FEA  has  also  based  the  need  to  revise  the  entitlement  relief 
based  upon  comments  received  at  the  public  hearing  held  on  February 
1 7.  IS,  and  19, 1976.  We  quote  from  the  notice  of  proposed  rulemaking : 
"The  records  in  these  proceedings  show  that  the  exemption  has  already 
had  a  disruptive  pricing  effect  at  the  retail  level/'  We  do  not  know 
what  testimony  was  received  in  all  of  the  regional  meetings  but  we 
were  in  attendance  throughout  the  hearing  in  Atlanta,  Ga.  on  Feb- 
ruary IT  and  1 8,  197&  We  would  like  to  analyze  some  of  the  testimony 
introduced  at  that  time  on  which  FEA  is  not  basing  the  need  to  make 
the  drastic  changes  proposed. 

On  Tuesday  morning,  February  IT,  19T6,  in  Atlanta,  Ga.  a  total  of 
eight  presentations  were  made.  Of  these  eight,  one  was  made  by  an 
individual  who  is  a  major  oil  company  jobber  and  five  were  made  by 
individuals  who  are  major  oil  company  retailers.  Almost  without  ex- 
ception, it  was  apparent  that  these  individuals  were  appearing  as 
spokesmen  for  the  major  oil  companies  they  represent  and  were  not 
there  to  address  the  six  specific  items  which  FEA  had  requested  be 
analyzed  and  as  published  in  the  FEA  notice  in  the  Federal  Register 
dated  Friday,  January  30,  19T6.  We  realize  that  the  FEA  has  a  tran- 
script of  the  entire  hearing  but  would  like  to  quote  from  certain  pres- 
entations in  order  to  verify  our  position. 

The  first  person  to  appear  after  opening  remarks  were  made  by  the 
Regional  Administrator  was  a  major  oil  company  jobber  from  a  town 
some  40  miles  south  and  east  of  Atlanta,  Ga.  He  spent  a  great  deal  of 
his  allotted  time  commenting  on  the  adverse  affects  of  Special  Rule  6 
and  the  exemption  from  the  Entitlements  program.  I  quote  in  part 
from  his  testimony :  "There  are  a  number  of  refiners  in  the  south  who 
would  have  a  decided  price  advantage  because  of  this  special  exemp- 
tion *  *  *"  "*  *  *  which  would  result  in  a  price  reduction  on  gaso- 
line for  them  *  *  *-'  "*  *  *  refiners  Avho  would  benefit  from  this  pro- 
gram and  who  market  in  or  adjacent  to  our  State  are  the  Southland 
Oil  Co.  of  Jackson,  Miss.,  which  would  gain  a  3-cent-per-gallon  ad- 
vantage *  *  *."  There  are  several  things  which  you  must  understand 
regarding  the  accuracy  of  this  and  similar  testimony : 

(A)  Southland  Oil  Co.  does  not  now,  nor  has  it  ever,  marketed  gaso- 
line in  the  State  of  Georgia. 

(B)  Southland's  nearest  refinery  to  this  gentleman's  location  is  over 
300  miles  away. 

(C)  Southland  Oil  Co.  does  not  refine  any  salable  motor  gasoline  and 
therefore  we  do  not  know  how  this  individual  could  determine  that 
special  rule  6  gave  us  a  3-cent-per-gallon  advantage  on  the  sale  of 
gasoline. 
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(D)  We  were  quite  interested  that  although  this  gentleman  repre- 
sented himself  as  a  jobber  for  Union  Oil  of  California,  he  advised,  as 
a  result  of  cross  examination  from  Mr.  F.  Edwin  Hallman,  FEA  Re- 
gional Counsel  for  Region  IV,  that  the  information  that  he  had  used 
in  his  testimony  was  supplied  to  him  by  American  Oil  Co. 

To  further  point  out  Southland's  position  that  the  comments  re- 
ceived were,  in  many  cases,  prompted  by  major  oil  company  action,  we 
note  that  the  next  gentleman  to  appear  that  morning  opened  up  like 
this :  Sentence  one — gave  his  name ;  sentence  two — advised  he  had  been 
a  major  oil  company  dealer  for  25  years  and  then  in  sentence  three 
stated  "first  let  me  convey  my  appreciation  for  the  opportunity  to  tes- 
tify before  you  today  and  to  share  with  you  my  concerns  about  the 
crude  entitlements  program  *  *  *".  How  in  the  world  can  this  retail 
dealer  have  any  real  concerns,  or  indeed  knowledge,  about  the  refiners' 
crude  entitlements  program  except  as  it  was  fed  to  him  by  his  major 
company  source? 

Another  gentleman  who  appeared  that  same  morning  entitled  his 
presentation  as  an  appearance  "before  Federal  Energy  Committee  on 
Entitlements." 

The  next  gentleman,  who  operates  a  major  oil  company  service  sta- 
tion in  Nashville,  Tenn.,  came  directly  to  the  point.  The  second  sentence 
of  his  prepared  remarks  was  as  follows :  "I  appreciate  the  opportunity 
to  come  before  you  to  present  my  views  as  to  why  I  am  against  the 
Small  Refiners  Entitlements  Act."  Again,  in  both  these  cases,  where 
did  these  gentlemen  get  their  basic  opposition  to  the  Entitlements  pro- 
gram except  from  their  major  company  suppliers  ? 

I  could  go  on  and  burden  you  with  more  direct  quotations  from  the 
testimony  introduced  in  the  Atlanta  meeting  however,  I  think  my 
point  should  be  very  clear  by  this  time.  Namely,  that  the  comments 
received  in  these  hearings  were  not,  in  numerous  cases,  complaints  by 
independent  marketers  but  merely  the  position  of  the  major  oil  com- 
panies as  voiced  by  their  dealers  and  jobbers.  I  must  compliment  the 
major  oil  companies — they  prepared  their  homework  exceptionally 
well.  But  there  is  one  defect  which  they  couldn't  cure — any  factual 
data  as  to  specific  anticompetitive  impact,  and  any  real  tie-in  to  the 
Entitlements  program,  is  typically  very  generalized  or  completely 
missing  from  these  statements.  There  is  no  showing  whether  or  not  the 
cited  competitors  were  perhaps  pricing  to  meet  prices  set  by  other 
dealers — perhaps  by  other  major  branded  dealers  or  major  companies' 
secondary  brands.  There  is  no  showing  whether  the  cited  competitors 
were  in  fact  providing  similar  services— and  indeed  in  the  case  of  the 
unbranded  pump  at  the  liquor  store  and  drive-in  market  (cited  by  the 
third  witness  to  whom  I  have  referred)  it  is  obvious  that  entirely  dif- 
ferent types  of  dealers  and  services  were  involved.  There  is  no  showing 
that  the  cited  lower  prices  are  due  to  the  claimed  subsidy  or  just  lesser 
dealer  services  and  resulting  lesser  costs — at  the  dealer  level. 

We  would  like  to  know  where  these  people  were  last  year  when  in- 
dependents such  as  Southland  Oil  Co.  were  priced  out  of  the  market 
due  to  prices  being  quoted  by  major  oil  companies.  We  request  that 
this  FEA  panel  and  others  who  will  be  drafting  the  final  rules  for 
submission  to  Congress  carefully  examine  the  competitive  price  posi- 
tion of  Southland  Oil  Co.  and  others  who  requested  relief  versus  major 
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oil  companies  as  contained  in  numerous  exhibits  submitted  to  i  lie  ( MBee 
of  Exceptions  and  Appeals.  From  t  ime  to  time  during  L975  Southland 

was  compelled,  by  reasons  of  cost  beyond  Southland's  control,  to  charge 
Southland  customers  as  much  as  3  cents,  4  cents  or  5  cents  per  gallon 
more  than  the  prices  being  charged  by  Southland's  competitors.  No 
wide  sweeping  rule  changes  were  recommended  by  FEA  at  that  time. 

Instead  Southland  was  told  uYou  have  no  recourse,  go  see  the  Office 
of  Exceptions  and  Appeals."  Now  that  the  majors,  both  directly  and 
through  their  dealers  and  jobber  spokesmen,  are  crying  "foul"  let's 
let  them  have  their  time  at  bat  with  Mr.  Goldstein  et  al.  1 1  is  office  was 
always  reasonable  in  dealing  with  my  company  and  I  am  sure  that  if 
the  majors  and  others  really  have  a  serious  problem  which  they  can 
document  that  is  a  result  of  the  special  rule  and  if  these  companies 
can  prove  that  special  rule  will  destroy  the  economic  viability  and 
seriously  affect  their  multinational  operations,  then  the  Office  of  Ex- 
ceptions and  Appeals  will  certainly  grant  the  relief  necessary  on  a 
case-by-case  basis,  which  is  what  they  did  for  Southland  and  others. 

The  FEA  has  stated  that  section  455  of  EPCA  amended  EPAA  so 
as  to  permit  FEA  to  modify  the  small  refinery  purchase  exemption 
where  FEA  determines  that  the  result  of  the  special  rule  has  been  to 
result  in  unfair  economic  or  competitive  advantage  w7ith  respect  to 
other  small  refiners.  In  the  Atlanta  hearing  on  February  17  and  18, 
1976,  not  one  small  refiner  said  he  was  being  adversely  affected  by  the 
actions  of  any  other  small  refiner  as  a  result  of  the  special  rule.  The 
only  complaints  were  from  major  oil  companies  or  their  puppets, 
manipulated  from  major  company  headquarters  and  singing  the  major 
company  tune. 

FEA  advises  that  it  has  determined  that  "it  is  under  obligation  to 
modify  the  exemption."  The  only  obligation  I  can  find  is  based  on 
determinations  made  solely  on  assumptions.  Is  the  FEA  now  writing 
rules  and  asking  for  congressional  approval  based  on  assumptions  or 
facts? 

Throughout  the  proposed  rulemaking  notice,  the  FEA  speaks  of  the 
magnitude  of  benefits  accruing  to  the  small  refiner  as  a  result  of  the 
exemption.  Surely  the  FEA  knows  that  any  benefits  do  not  accrue  to 
the  refiner  but  rather  flow  directly  to  the  customers  of  the  affected 
refiner. 

The  FEA  and  those  who  oppose  the  exemption  leave  the  impression 
that  the  small  exempt  refiner  will  use  his  fantastic  competitive  ad- 
vantage (and  I  question  those  three  words)  to  take  customers  away 
from  others  and  will  soon  be  the  dominant  force  in  the  marketplace. 
This  is  utterly  ridiculous.  If  Southland  Oil  Co.  decided  to  sell  prod- 
uct at  cost,  we  only  have  a  limited  amount  of  refined  product  to  sell  and 
it  goes  to  our  historic  customers  in  line  with  FEA  regulations.  The 
FEA  carefully  monitors  each  refiners'  crude  oil  purchases  and  runs 
and  it  should  be  relatively  simple  to  watch  for  any  deviations  from  a 
company's  normal  operating  pattern  and  then  to  investigate  and  de- 
termine if  corrective  action  is  required,  once  again  on  a  case-by-case 
basis. 

An  example  which  should  clearly  point  out  that  small  refiners  such 
as  Southland  are  not  likely  to  use  any  exemption  granted  for  its 
economic  gain  is  to  compare  relative  size  to  majors  who  market  in  our 
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area.  For  instance,  during  the  month  of  December  1975,  the  one 
refinery  at  Pascagoula.  Miss.,  operated  by  Standard  Oil  of  Kentucky, 
and  which  markets  as  Chevron  refined  more  crude  oil  every  33  minutes 
than  Southland  Oil  Co..  refines  at  all  three  of  its  small  refineries  com- 
bined during  a  24-hour  period.  Surely  the  FEA  does  not  feel  that 
Southland,  and  other  small  refiners  similarly  situated,  will  take  the 
small  benefits  derived  from  this  special  exemption  and  force  these 
large  integrated  oil  companies  to  become  noncompetitive.  If  South- 
land is  only  refining  12,000  barrels  of  crude  oil  each  day  at  its  re- 
fineries, then  that  is,  all  of  the  finished  petroleum  product  we  have  to 
ship  from  these  refineries.  I  will  be  the  first  to  say,  however,  that  if 
we  used  the  benefits  received  by  the  special  rule  to  increase  our  plant 
capacity  then  certainly  action  should  be  taken  by  the  FEA.  but  FEA 
would  have  knowledge  of  this  action  under  its  normal  reporting 
procedures. 

If  however  FEA  is  determined,  as  their  top  officials  have  publicly 
stated  for  several  months,  to  totally  or  partially  neutralize  the  relief 
granted  by  Congress,  then  Southland  Oil  Co..  requests  that  the  follow- 
ing be  considered : 

(1)  Another  Federal  agency  (Small  Business  Administration) 
only  last  year  determined  that  the  proper  level  at  which  a  small  refiner 
should  be  determined  as  needing  special  consideration,  as  regards 
access  to  crude  oil.  is  a  refiner  whose  capacitv  is  at  or  below  45.000 
BPD. 

Southland  recommends  that  the  FEA  exempt  refiners  whose  refin- 
ing capacity  did  not  exceed  on  January  1,  1975,  and  does  not  there- 
after exceed  45,000  BPD  from  the  entitlement  purchase  obligation  of 
the  FEA  old  oil  allocation  program  as  to  only  the  first  10,000  BPD 
per  refinery  of  old  oil  inputs  or  receipts,  or  both.  We  feel  certain  that 
if  the  FEA  will  adopt  this  size  standard  they  will  rapidly  determine 
that  the  small  number  of  barrels  so  exempt  and  the  small  refineries 
who  benefit  from  the  exemption  do  not  constitute  a  significant  factor 
in  the  market  and  that  this  greatly  reduced  exemption  will  have  no 
adverse  competitive  effect  upon  other  marketers. 

(2)  Southland  Oil  Co.,  also  recommends  that  the  regulations  which 
implement  the  exemption  be  modified  so  that  the  same  benefits  are 
extended  to  all  small  refiners  whether  they  be  buyers  or  sellers  of  en- 
titlements so  long  as  they  meet  the  size  standards  recommended  in 
paragraph  (1)  above. 

i  3 )  The  FEA  has  advised  they  intend  to  continue  the  use  of  the 
small  refiner  bias  as  presently  implemented  and  in  this  we  concur. 

(4)  We  appreciate  FEA's  concern  that  certain  refiners  who  are 
beneficiaries  of  the  exemption  program  might  enter  into  processing 
agreements  with  other  refiners  who  are  not  receiving  the  same  relief 
in  an  effort  to  circumvent  the  intent  of  the  program.  Rules  should  be 
adopted  and  the  language  clearly  written  to  leave  no  doubt  that  such 
agreements  are  contrary  to  the  letter  and  intent  of  the  exemption  and 
will  not  be  tolerated  by  FEA. 

(5)  FEA  has  advised  that  all  firms  who  desire  exception  relief 
must  file  a  request  for  this  relief  by  April  1. 1976.  Firms  are  instructed 
that  they  should  consider  what  relief  they  will  require  if  the  proposal 
is  adopted.  The  proposal  however  contains  numerous  alternates  which 
the  FEA  advises  they  are  considering  adopting  which  make  it  ex- 
tremely difficult  and  practically  impossible  for  a  firm  to  determine 
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if  they  will  require  exception  relief  based  upon  the  rules  as  finally 
implemented. 

In  the  proceeding  paragraph  in  the  FEA  proposal  it  is  stated  that 
the  filing  of  unnecessary  exception  applications  increases  uto  a  sig- 
nificant extent  the  agencies  burdens  in  administering  the  program." 
Nothing  is  said  of  the  tremendous  burden,  particularly  upon  small 
linns,  in  meeting  the  extensive  filing  requirements  of  FEA's  Office 
of  Exceptions  and  Appeals.  We  urge  the  FEA  to  revise  the  schedule 
set  out  as  follows : 

(a)  Adopt  rules  in  final  form; 

(b)  Submit  same  to  Congress; 

( Ibserve  L5-day  waiting  period; 
(a)  If  approved  by  Congress,  grant  an  additional  15  days  to 
those  desiring  exception  relief. 
This  will  only  delay  the  resolution  of  the  matter  approximately  30 
days  and  will  greatly  relieve  what  may  prove  to  be  an  unnecessary 
burden  upon  the  firms  involved  and  FEA's  Office  of  Exceptions  and 
Appeals  having  to  process  numerous  applications  that  might  be  re- 
quired, depending  upon  the  program  FEA  adopts  and  Congress 
approves. 

I  appreciate  the  opportunity  to  present  Southland  Oil  Co.'s  views 
on  this  most  important  matter  and  will  be  pleased  to  answer  any  ques- 
tions to  the  best  of  my  ability. 
Thank  you. 

Testimony  of  James  T.  Young 

My  name  is  James  T.  Young.  I  represent  the  Young  Refining  Corp., 
which  is  a  small  refinery  located  in  Douglasville,  Ga.  Young  Refining 
operates  one  plant  with  a  capacity  of  5.000  barrels  per  day.  Currently, 
we  are  processing  a  little  over  1,800  barrels  per  day.  \Ye  refine  an 
asphaltic  crude  oil  from  southern  Mississippi  and  produce  a  range  of 
petroleum  distillates  and  a  range  of  asphaltic  products.  I  am  here 
today  to  urge  strongly  that  this  committee  and  the  House  of  Repre- 
sentatives veto  Energy  Action  Xo.  2.  Under  this  energy  action,  the 
Federal  Energy  Administration  will  revoke  the  small  refiners  entitle- 
ment exemption  which  was  included  by  the  Congress  in  the  1975 
Energy  Act.  For  the  reasons  I  will  briefly  explain,  FEA's  revocation 
of  the  small  refiners  exemption  will  reimpose  a  severe  burden  on  our 
business  which  the  Congress  endeavored  to  eliminate  through  enact- 
ment of  the  small  refiners  exemption. 

FEA's  promulgation  of  Energy  Action  Xo.  2  is  misguided  for  a 
number  of  important  reasons.  It  was  only  published  3  days  ago  in  the 
Federal  Register  for  review  by  the  refining  industry.  The  opportunity 
for  our  company  and  other  small  refiners  to  consider  Energy  Action 
Xo.  2  has.  therefore,  been  incredibly  short  given  the  enormous  impact 
that  it  will  have  on  our  company.  In  addition.  I  note  that  the  sole 
basis  on  which  FEA  has  supported  revocation  of  the  small  refiners 
exemption  is  testimony  by  participants  in  hearings  earlier  this  year. 
Thes  liea rings  were  dominated  by  the  major  oil  companies  and  their 
jobbers  and  dealers.  I  am  personally  dismayed  that  the  agency  chooses 
to  rely  on  the  assertions  of  the  major  oil  companies  to  determine  how 
to  deal  with  the  problems  of  small  refiners. 

However,  the  most  important  reason  why  Energy  Action  Xo.  2 
should  be  vetoed  by  the  House  of  Representatives  is  that  FEA's  in- 
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tended  revocation  of  the  small  refiners  exemption  will  throw  com- 
panies like  ours  back  into  FEA's  Office  of  Exceptions  and  Appeals.  In 
our  particular  case,  this  office  has  been  fair  in  the  level  of  relief  it  has 
granted,  although  I  am  informer  by  some  of  my  small  refiner  friends 
that  our  experience  is  not  necessarily  representative.  However,  even 
though  the  level  of  relief  this  office  has  provided  us  has  been  sufficient, 
the  very  process  by  which  the  relief  is  conferred  constitutes  a  bureau- 
cratic nightmare  that  creates  havoc  in  our  business.  We  are  a  small 
company.  We  do  not  enjoy  the  extensive  management,  data  collection, 
financial,  and  accounting  resources  that  are  commonplace  fixtures  in 
the  offices  of  the  Nation's  major  oil  companies.  In  our  case,  as  with  most 
small  refiners,  the  exceptions  and  appeals  process  reaches  right  to  the 
top  of  the  organization  and  paralyzes  it  for  excessively  long  periods  of 
time. 

For  example,  on  May  5,  1976.  we  received  a  letter  from  the  Excep- 
tions and  Appeals  Office  requiring  16  different  pieces  of  financial  data 
from  our  company.  Some  of  the  data  was  extremely  complex,  yet  FEA 
required  that  the  material  be  returned  to  the  Exceptions  and  Appeals 
Office  no  later  than  May  27.  Although  this  request  was  burdensome,  it 
was  surpassed  by  another  letter  from  Exceptions  and  Appeals  which 
we  received  about  2  weeks  later.  This  letter  required  us  to  submit  nine 
more  highly  complex  pieces  of  financial  data  which  the  agenc}'  de- 
manded to  be  filed  only  1  days  after  our  receipt  of  their  letter. 

Another  major  problem  which  the  exceptions  and  appeals  process 
imposes  on  small  refiners  is  that  the  system  creates  vast  uncertainties 
in  operating  our  businesses.  FEA's  proposal  to  extend  exceptions  and 
appeals  relief  through  6  months  rather  than  3  months  will  not  alleviate 
this  problem.  Only  recently,  exceptions  and  appeals  sent  data  requests 
to  every  company  which  had  ever  received  entitlement  relief  from  their 
office  indicating  that  it  intends  to  reevaluate  the  level  of  relief  granted 
for  the  years  1974  and  1975.  It  is  absolutely  impossible  to  make  mean- 
ingful business  decisions  when  the  staff  of  a  government  agency  is 
allowed  such  wide-ranging  discretion  to  modify  its  decisions  18 
months  and  more  after  the  fact. 

But  beyond  the  practical  problems  of  being  held  hostage  to  a  govern- 
ment staff  in  "Washington,  there  is  a  significant  public  policy  problem 
inherent  in  Energy  Action  Xo.  2  which  I  would  like  to  mention  in  con- 
cluding. I  find  it  repugnant  to  my  notions  of  democracy  and  fair  plan 
that  a  government  agency  should  be  allowed  to  dictate  profit  levels  for 
scores  of  small  refiners  while  the  profits  of  major  oil  companies  are  al- 
lowed to  escalate  wildly  without  restraint.  A  congressional  veto  of 
Energy  Action  Xo.  2  will  do  nothing  about  the  profit  levels  of  the  ma- 
jors. But  it  will  help  reduce  the  bureaucratic  harassment  to  which  small 
refiners  are  subjected,  and  thereby  enhance  their  ability  to  compete 
with  the  larger  oil  companies. 

Testimony  of  Jack  P.  Reid.  Xavajo  Refixixg  Co. 

My  name  is  Jack  P.  Reid.  I  am  chief  operating  officer  of  Xavajo 
Refining  Co.  Xavajo  Refining  Co.  operates  a  refinery  located  in  Artesia, 
X.  Mex..  with  a  rated  capacity  of  29,930  barrels  per  day.  In  addition 
to  operating  the  refinery.  Xavajo  operates  a  crude  oil  pipeline  gather- 
ing system  and  a  crude  oil  trucking  company  which  gathers  crude  oil 
at  the  lease  and  transports  the  crude  to  the  refinery.  The  products 
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from  this  refinery  arc  sold  in  Now  Mexico,  west  Texas,  and  Arizona, 
primarily  to  independent  marketers  and  end-users.  Navajo  own-  no 

crude  oil  production  and  has  only  one  small  service  station  in  Artesia, 
N*.  Me  v.  Both  technically  and  in  substance.  Navajo  LS  a  small  and  inde- 
pendent refiner. 

Navajo  was  formed  in  1969  to  purchase  the  refinery  in  Artesia  from 
Continental  Oil  Co.  under  a  court-ordered  antitrust  devestiture.  At 
thai  time,  the  refinery  had  a  rated  capacity  of  16,500  barrels  per  day. 
In  1!>71,  the  refinery  was  expanded  to  its  present  capacity  of  29,9^0 
barrels  per  day. 

Crude  oil  to  supply  the  expanded  refinery  (and  to  offset  the  ap- 
proximately 7  to  L0  percent  decline  in  production  being  experienced 
in  the  New  Mexico  fields)  has  been  obtained  by  an  intensive  effort  of 
buying  crude  oil  from  independent}  producers  at  the  lease  and  by  ob- 
taining some  6,000  barrels  per  day  of  State  and  Federal  royalty  oil. 
Less  than  1  percent  of  the  crude  oil  refined  by  Navajo  has  been  obtained 
through  the  FEA  buy/sell  program.  Through  this  aggressive  crude 
purchasing  program,  Navajo  has  developed  an  increasingly  higher 
ratio  of  upper-tier  crude  (when  compared  to  the  national  average). 
Forecasts  for  the  coming  year  indicate  that  Navajo's  crude  oil  pur- 
chases will  consist  of  60  percent  upper  tier  crude  and  40  percent  lower 
tier.  The  national  average  on  the  other  hand  consists  of  40  percent 
upper  tier  and  60  percent  lower  tier.  Thus.  Navajo  has  engaged  in  an 
aggressive  crude  oil  acquisition  program  and  has  not  sought  to  rely 
on  cheaper  lower-tier  purchases  to  gain  competitive  advantage,  nor 
has  it  relied  on  the  FEA's  buy-sell  program.  It  is  in  this  context  that 
the  FEA's  proposal,  which  your  committee  is  considering,  seems  most 
inequitable.  We  anticipate  having  to  purchase  entitlements  over  the 
next  12  months  at  a  monthly  rate  of  between  $200,000  and  $1  million. 

It  might  be  helpful  to  quickly  review  the  history  of  the  exemption 
under  discussion.  The  Emergency  Petroleum  Allocation  Act  contained 
specific  language  requiring  that  the  FEA  make  proper  allowance  for 
the  competitive  viability  of  small  and  independent  refiners.  Yet,  in  the 
30  months  following  passage  of  the  EPA  A.  small  refiners  were  forced 
to  ret  mil  time  and  time  again  to  the  FEA's  Exceptions  and  Appeals 
Division  to  secure  protection  from  the  adverse  impact  of  FEA  rules 
and  regulations.  In  response  to  this  continuing  burden.  Congress,  in 
the  Energy  Policy  and  Conservation  Act,  specifically  exempted  small 
refiners  from  any  entitlements  purchase  obligations.  The  FEA  im- 
plemented this  exemption  effective  with  December  entitlements  pur- 
chases. Lees  than  2  months  later  and  before  the  full  impact  of  numerous 
other  changes  could  be  determined,  the  FEA  proposed  to  abolish  the 
exemption.  This  action  is  premature  and  we  submit  that  the  FEA's 
proposed  action  is  not  a  modification  of  the  exemption,  but  is  rather 
a  complete  abolition  of  the  exemption,  contrary  to  section  455(g)  of 
thcEPCA. 

There  are  four  general  reasons  Navajo  has  for  objecting  to  this 
FEA.  action: 

(  I )  The  action  is  premature  and  has  been  taken  long  before  the  full 
impact  of  the  exemption  and  the  numerous  other  changes  can  be 
analyzed. 

(2)  The  FEA  has  failed  to  grasp  the  relationship  between  the  en- 
titlements program,  the  small  refiner  exemption,  and  other  FEA  pro- 
grams, as  well  as  the  energy  industry  in  general. 
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(3)  This  FEA  action  abolishes  the  small  refiner  exemption,  con- 
trary to  the  EPCA  as  pointed  out  above,  both  as  to  small  refiners  in 
general  and  as  to  Navajo  in  particular. 

(4)  The  abolition  of  this  exemption  imposes  a  substantial  adminis- 
trative burden  on  small  refiners. 

I  will  elaborate  upon  each  of  these  points. 

(1)  The  FEA's  action  is  premature.  It  is  physically  impossible  for 
the  FEA  to  differentiate  at  this  time  between  the  effects  of  the  small 
refiner's  exemption  and  the  effects  of  the  numerous  other  changes  re- 
cently made  in  the  regulations.  There  have  been  substantial  changes 
in  banking  rules,  cost  allocations,  buy-sell  costs,  retailer-reseller  cost 
allocation  rules  and  crude  producer  rules.  In  addition,  residual  fuel 
oils  have  been  decontrolled,  distillates  may  be  decontrolled  and  fur- 
ther decontrols  are  anticipated.  Thus,  to  conclude  that  changes  in 
market  conditions  facing  small  refiner  sellers  are  due  to  an  exemption 
for  approximately  7  percent  of  domestic  refining  capacity  and  not  to 
the  myriad  other  changes  is  insupportable.  As  an  example  FEA  an- 
nounced it  would  conduct  a  "generic  review"  of  Xavajo's  entitlements 
exemption  as  of  January  31.  1976.  To  date  this  review  has  not  been 
completed  nor  has  Xavajo's  crude  costs  for  the  3  years  ago  been  deter- 
mined. If  Xavajo  doesn't  know  whether  it  has  lost  money  for  1975  and 
FEA  can't  tell  us.  how  could  FEA  possibly  know  the  effect  of  a  na- 
tionwide exemption  in  less  than  2  months.  Given  the  short  period  of 
time  the  exemption  has  existed,  it  is  impossible  to  say  what  the  effect 
has  been.  Consideration  of  the  termination  of  this  exemption  should 
be  deferred  for  at  least  a  year. 

In  addition,  the  FEA's  proposal  to  abolish  the  small  refiner  exemp- 
tion is  premature  since  there  has  been  no  showing  that  there  have  been 
any  significant  changes  in  the  posture  of  small  refiners  since  the  time 
of  the  passage  of  the  EPCA  by  Congress.  Consequently,  the  proposed 
termination  is  contrarv  to  the  intent  of  Congress  in  passing  section 
403(a)  of  the  act. 

(2)  The  FEA  has  failed  to  analyze  the  impact  of  the  full  scope  of 
its  regulatory  scheme  as  it  relates  to  the  small  refiner  exemption. 
Specifically,  the  FEA  has  failed  to  consider  the  following : 

(a)  It  has  given  a  competitive  advantage  to  foreign  oil  which  is 
simply  exacerbated  by  the  abolition  of  the  exemption. 

(b)  The  three-tier  pricing  system  and  the  issuance  of  entitlements 
on  imports  of  fuel  oil  substantially  increased  the  burden  of  entitle- 
ments on  the  small  refiners. 

(c)  If  a  competitive  advantage  exists,  it  results  in  lower  prices  to 
consumers. 

Specifically,  the  FEA  has  not  considered  the  competitive  advantage 
of  foreign  crude.  AVhen  the  FEA  established  "'upper  tier"  and  "lower 
tier"  crude  pricing,  it  reduced  September  1975  crude  prices  by  Si. 32 
per  barrel.  In  December  1975,  the  $2  import  tariff  was  abolished.  Thus 
the  aA^erage  imported  price  in  a  true  economic  sense  dropped  68  cents 
more  than  the  average  upper  tier  domestic  price.  Consequently,  for- 
eign oil  had  been  granted  a  competitive  advantage  over  domestic 
crude.  Xo  allowance  for  this  competitive  advantage  has  been  included 
in  the  proposed  abolition  of  the  small  refiner  exemption.  That  such 
an  advantage  exists  can  be  seen  from  the  current  sour  crude  market 
where  refiners  would  rather  import  crude  than  use  domestic  sour  crude. 
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The  solution  would  be  to  exclude  upper-tier  crude  from  the  entitle- 
ments calculation. 

Second,  the  mechanics  of  the  three-tier  pricing  program  result  in 
an  actual  decrease  in  the  small  refiner  bias,  even  though  the  FEA 
claims  to  have  increased  the  bias.  Based  upon  March  1976  figures, 
upper  tier  domestic  crude  is  included  in  the  calculation  at  a  rate  of 
18.9  percent  of  purchases.  Since  our  percentage  of  upper-tier  crude 
is  60  percent  of  purchases,  the  effect  of  the  three-tier  system  would  be 
to  increase  our  entitlements  obligations  by  11.3  percent  of  total  crude 
purchases.  The  highly  touted  increase  in  the  small  refiner's  bias,  how- 
ever, amounts  to  ess  than  4.8  percent  as  to  Navajo,  thus  resulting  in  an 
increase  in  purchase  obligations  of  more  than  6.5  percent  of  total 
crude  runs  over  what  the  purchase  obligation  would  have  been  before 
the  enactment  of  the  small  refiner  exemption  by  Congress.  On  top 
of  that,  you  have  the  imported  purchased  product  entitlements  which 
further  dilute  the  domestic  oil  supply  ratio,  or  DOSR.  This  results  in 
an  even  greater  purchase  obligation  for  Navajo. 

Some  competitive  figures  might  be  helpful.  Even  though  Navajo 
was  or  would  have  been  a  net  seller  of  entitlements  to  a  limited 
extent,  or  was  at  about  a  break-even  point  during  the  fall  and  winter 
of  1975 — when  the  EPCA  was  enacted — we  anticipate  having  to 
purchase  over  $1  million  of  entitlements  for  April  of  1976  and  ap- 
proximately $600,000  in  entitlements  for  May  of  1976.  It  is  clear  tiiat 
the  increase  in  the  small  refiner  bias  is  nothing  but  a  myth. 

Likewise,  the  effect  of  the  abolition  of  the  small  refiner  exemption  on 
consumers  has  not  been  considered  by  the  FEA.  In  every  instance 
where  the  FEA  referred  to  competitive  disadvantaged,  what  it  meant 
was  that  certain  small  refiners  were  delivering  petroleum  products  to 
the  consumer  at  prices  that  were  lower  than  the  majors  or  the  branded 
independents.  Even  if  that  were  the  case — and  as  stated  above,  Navajo 
does  not  believe  there  is  sufficient  data  to  so  conclude — the  proper 
solution  would  be  to  provide  exception  relief,  if  necessary,  and  to 
permit  the  consumer  to  retain  the  lower  prices  produced  by  the 
exemption. 

(3)  The  proposed  FEA  action,  contrary  to  the  specific  language  of 
the  EPCA,  will  abolish,  not  modify,  the  small  refiner  exemption.  As 
pointed  out  above,  the  net  effect  of  the  modification  of  the  exemption 
will  be  to  require  Navajo  to  purchase  more  entitlements  than  it  would 
have  been  required  to  purchase  under  the  program  that  existed  at 
the  time  of  the  passage  of  the  EPCA.  Likewise,  the  inclusion  of  an 
entitlements  purchase  obligation  for  upper-tier  crude  will  have  a 
similar  effect  on  most  all  small  refiners  because  generally  the  increase 
in  the  bias  is  less  than  the  increase  in  the  purchase  obligation. 

The  FEA,  which  consistently  opposed  the  granting  of  a  small 
refiner  exemption,  has  effectively  abolished  the  exemption  under  the 
guise  of  modification.  Such  FEA  action  should  not  be  allowed  to 
stand. 

(4)  The  abolition  of  the  exemption  imposes  a  substantial  burden 
on  small  refiners.  The  abolition  of  the  exemption  operates  to  impose 
substantial  additional  administrative  burdens  on  that  portion  of  the 
industry  least  able  to  afford  it.  We  estimate  that  even  with  the 
existence  of  the  exemption,  approximately  50  percent  of  the  time  of 
Navajo's  executive  personnel  lias  been  deVoted  to  various  aspects  of 
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FEA  compliance.  We  estimate  that  approximately  65  to  TO  percent 
of  such  executive  time  was  spent  on  FEA-related  matters  before  Con- 
gress granted  the  exemption  to  small  refiners.  The  FEA  is  the  fastest 
growing  Federal  bureaucracy,  employing  more  than  3,400,  making  it 
one  of  the  largest  Federal  agencies.  Frequently,  the  personnel  are 
poorly  trained  and  are  ill-equipped  to  deal  with  the  complicated 
technical  questions  involved  in  refinery  operations.  Xavajo.  unlike 
the  major  oil  companies,  is  simply  unable  to  provide  the  necessary 
education  to  them.  A  continuation  of  the  small  refiner  exemption  is 
imperative  for  the  continued  viability  of  the  small  and  independent 
refiners. 

Testizmoxy  of  TV.  TV.  Gresham.  Offered  ix  Behalf  of  the  National 
Oil  Jobbers  Council  ox-  the  Federal  Exergy  Administration 
Proposed  Revocation  of  Special  Rule  Xo.  6  axt>  Adjustment  to 
Small  Refixer  Bus  Under  the  Extitlemexts  Program 

PREFACE 

The  Xational  Oil  Jobbers  Council  is  a  federation  of  42  State  and 
regional  trade  associations  representing  thousands  of  independent 
small  business  petroleum  marketers.  Members  include  gasoline  and 
diesel  fuel  wholesalers,  commissioned  distributors  of  gasoline,  gasoline 
reseller-retailers,  and  a  large  number  of  retail  fuel  oil  dealers.  Members 
also  wholesale  or  retail  many  other  petroleum  products,  including 
kerosene.  LP  gas.  aviation  fuels  and  motor  oils,  as  well  as  residual 
fuel  oil.  Together  our  members  market  approximately  75  percent  of 
the  home  heating  oils  and  25  percent  of  the  gasoline  sold  in  America 
under  either  their  own  private  brand  or  the  trademark  of  their 
supplier. 

Good  afternoon.  Mr.  Chairman.  I  am  TV.  TV.  Gresham.  general 
manager  of  Gresham  Petroleum  Co.  of  Indianola.  Miss.  Gresham 
Petroleum  markets  gasoline,  diesel  fuel,  and  LP  gas.  principally  to 
agricultural  end  users  but  approximately  25  percent  of  our  sales  are 
through  small  country  stores  and  the  seven  service  stations  we  supply. 
I  have  been  active  for  many  years  in  both  the  Mississippi  Petroleum 
Marketers  Association  and  the  National  Oil  Jobbers  Council,  and  am 
privileged  to  serve  as  this  years  chairman  of  XOJC's  LP  gas  com- 
mittee. I  am  grateful  for  the  opportunity  to  address  the  subcommittee 
this  afternoon  on  a  matter  which  threatens  the  survival  of  my  business 
and  those  of  many  of  the  thousands  of  independent  small  business  oil 
marketing  members  of  XO  JC. 

The  Federal  Energy  Administration  proposal  before  the  subcom- 
mittee today  states  that  ''branded  independent  marketers,  and  the 
national  and  regional  associations  representing  them,  cited  substantial 
competitive  difficulties  attributable  to  the  exemption  and  advocated 
its  complete  elimination. "  If  I  may  attempt  to  translate  this  into  more 
meaningful  language.  XOJC  believes  that  special  rule  Xo.  6  gives 
many  small  refiners  much  more  than  the  ability  to  compete  equally 
with  large  refiners  desired  by  the  Congress.  Instead,  the  special  rule 
gives  many  of  those  small  refiners  an  unfair  competitive  edge  that 
forces  independent  marketers  not  lucky  enough  to  be  supplied  by  them 
into  a  situation  where  they  are  priced  out  of  the  market. 
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This  position  is  best  understood  by  example,  and  my  own  company's 
case  should  serve  this  purpose.  Greshain  Petroleum  is  supplied  by 
Amoco.  We  compete  directly  with  other  companies  supplied  by  South- 
land Oil  Co.  Earlier  this  month.  Southland's  rack  prices  for  pur- 
chases in  transport  lots  were  as  follows : 

Cent  8 

Premium 30 

No  lead  regular -M> 

Leaded  regular 28 

Diesel  fuel -•"> 

Amoco's  rack  price  was : 

Cents 

Premium    34 

No  lead  regular 35.9 

Leaded  regular 33.  4 

Diesel  fuel 31.  25 

As  you  can  see  from  these  prices,  Southland's  price  advantage 
runs  from  5.4  cents  on  leaded  regular  to  7.4  cents  on  premium.  All  re- 
finers, of  course,  must  price  their  product  in  accordance  with  the  FEA 
mandated  ceiling  prices. 

When  the  XOJC  staff  asked  the  FEA  if  Southland  was  receiving 
benefits  from  Special  Rule  No.  6  which  would  explain  this  price  differ- 
ential, they  were  told  that  the  individual  benefits  of  each  refiner  are 
proprietary,  but  that  such  benefits  were  very  much  within  reason.  In 
fact,  NOJC  was  told  that  the  small  refiner  receiving  the  greatest 
benefit  from  Special  Rule  Xo.  6  received  in  excess  of  21  cents  a  gallon 
on  its  product. 

It  is  obvious  that  independent  marketers  in  direct  competition  with 
"small"  refiner  marketers  cannot  survive  long  if  this  situation  con- 
tinues. This,  as  FEA  points  out,  directly  contravenes  the  agency's 
mandate  under  section  4(b)  (1)  (d)  of  the  Emergency  Petroleum 
Allocation  Act  to  "*  *  *  preserve  the  competitive  viability  of  inde- 
pendent refiners,  small  refiners,  and  nonbranded  independent  market- 
ers, and  branded  independent  marketers." 

As  XOJC's  executive  vice  president  Doug  Mitchell  said  in  his  testi- 
mony on  Special  Rule  Xo.  6  in  January  (app.  A),  "It  may  be 
true  that  some  small  refiners  suffer  diseconomies  of  scale  or  other 
problems  for  which  they  are  not  fully  subsidized  by  other  programs." 
While  XOJC  wishes  to  maintain  the  viability  of  these  small  refiners, 
we  do  not  believe  it  is  desirable  or  proper  to  do  more  than  make-up  for 
these  diseconomies.  Remember,  while  the  small  refiner  appears  small 
to  a  large  refiner,  it  appears  very  large  indeed  to  the  average  jobber 
or  retailer  with  which  it  competes. 

It  is  the  desire  to  compensate  small  refiners  when  needed  without 
putting  them  in  a  position  to  endanger  other  competitive  segments  of 
the  industry  that  leads  to  XOJC's  proposal  to  abolish  Special  Rule 
Xo.  6  and  continue  specially  modified  individualized  exception  relief. 
As  appendixes  A  and  B  to  Mr.  Mitchell's  attached  testimony  show, 
small  refiners  have  proven  themselves  large  enough  to  make  use  of 
the  FEA  exception  procedure.  We  have  examined  the  rulings  of 
FEA's  Office  of  Exception  and  Appeals  on  exception  applications 
filed  pursuant  to  FEA's  invitation  in  Special  Rule  Xo.  3.  We  find  that 
only  28  of  them  were  actually  applications  by  small  or  independent 
refiners  seeking  exemption  from  their  obligation  to  purchase  entitle- 
ments. Sixteen  of  these  applications  were  at  least  partially  granted, 
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and  12  were  denied.  Among  those  granted,  the  average  time  elapsed 
between  filing  and  final  dsposition  was  about  5  weeks.  Considering  the 
phase  in  schedule  in  Special  Rule  Xo.  3  this  hardly  seems  an  unreason- 
able period  for  deliberation. 

It  is  important  to  note  that  where  partial  relief  was  granted,  that 
relief  was  fashioned  individually  to  limit  the  subsidy  to  a  level  which 
would  permit  a  net  profit  or  return  on  investment  approximately 
equal  to  the  average  net  profit  or  return  on  investment  earned  in  a 
recent  base  period  such  as  the  best  4  of  the  last  7  years.  Moreover, 
among  those  cases  in  which  relief  was  denied,  seven  cases  involved 
firms  which  would  experience  profits  at  or  above  historic  levels  even 
with  their  entitlements  purchase  obligations.  The  other  five  denials 
consist  of  two  cases  in  which  the  financial  data  made  available  to  FEA 
was  inconclusive  on  historical  or  current  profit  levels,  two  cases  in 
which  the  applicant  refiner  was,  in  fact,  selling  rather  than  buying 
entitlements,  and  one  case  in  which  the  refiner  had  just  replaced  its 
new  crude  oil  supply  with  an  old  crude  supply.  In  other  words,  in 
every  case,  FEA  fine-tuned  the  individual  exceptions  so  that  they 
compensated  for  extra  costs  to  the  extent  necessary  to  bring  a  refiner's 
prices  to  the  average  level  without  overcompensating  by  awarding  a 
windfall  profit  or  permitting  such  low  prices  that  market  shares  would 
be  distorted. 

The  FEA  proposal  before  this  subcommittee  today  would  remove 
special  rule  No.  6  and  replace  it  with  additional  benefits  in  the  small 
refiner  bias.  As  appendix  B  shows,  small  refiners  are  already  the  re- 
cipients of  a  number  of  special  subsidies.  Our  experience  with  the 
effects  of  special  rule  Xo.  6  combined  with  these  already  existing  sub- 
sidies leads  us  to  fear  that  another  effort  at  general  rather  than  par- 
ticularized relief  may  result  in  additional  unnecessary  benefits  to  the 
detriment  of  competition. 

For  this  reason,  XO  JC  believes  that  the  only  mechanism  which  can 
reconcile  the  goals  of  both  the  Emergency  Petroleum  Allocation  Acts, 
sections  4(e)  and  4(b)(1)(d)  is  a  special  case  by  case  exception  pro- 
gram using  the  regular  exceptions  procedures  but  initially  raising  a 
presumption  of  need  for  refiners  covered  by  special  rule  Xo.  6.  The 
presumption  could  be  rebutted  by  FEA  and  should  be  lost  if  a  refiner 
fails  to  provide  any  data  specified  by  the  regulations  stating  the  pre- 
sumption or,  if  the  refiner  fails  to  seek  an  exception,  with  a  brief 
period  such  as  3  weeks.  It  is  only  with  such  case  by  case  relief  that 
FEA  can  assist  those  refiners  who  need  additional  subsidies  without 
oversubsidizing  other  refiners. 

Thank  you  once  again  for  the  opportunity  to  testify.  If  you  have 
any  questions,  I  would  certainly  be  happy  to  answer  them. 


APPENDIX  A 

Testimony  of  Douglas  Mitchell,  Executive  Vice  President, 
National  Oil  Jobbers  Council 

preface 

The  National  Oil  Jobbers  Council  is  a  federation  of  42  State  and 
regional  trade  associations  representing  thousands  of  independent 
small  business  petroleum  marketers.  Members  include  gasoline  and 
diesel  fuel  wholesalers,  commissioned  distributors  of  gasoline,  gasoline 
reseller-retailers  and  a  large  number  of  retail  fuel  oil  dealers.  Mem- 
bers also  wholesale  or  retail  many  other  petroleum  products,  including 
kerosene,  LP  gas,  aviation  fuels  and  motor  oils  as  well  as  residual  fuel 
oil.  Together  our  members  market  approximately  75  percent  of  the 
heating  oils  and  25  percent  of  the  gasoline  sold  in  America  under 
either  their  own  private  brand  or  the  trademark  of  their  supplier. 

I  am  appearing  before  you  today  to  explain  the  extreme  displeasure 
of  thousands  of  independent  marketers  with  section  4(e)  of  the  Emer- 
gency Petroleum  Allocation  Act  as  amended  by  the  Energy  Policy  and 
( Jonservation  Act.  In  its  notice  of  this  public  hearing,  FEA  expressed 
its  intent  to  conduct  a  separate  rulemaking  on  the  entitlements  pro- 
gram which  would  include  consideration  of  alternative  regulations  to 
prevent  any  unwarranted  competitive  advantages  caused  by  the 
blanket  exemption  in  section  4(e).  Our  association  looks  forward  to 
appearing  at  that  hearing.  However,  before  FEA  makes  any  proposal, 
we  wish  to  explain  to  this  Agency  why  our  members  believe  that  there 
is  only  one  course  available.  FEA  must  immediately  propose  conver- 
sion of  seer  ion  4(e)  to  a  standby  status.  The  blanket  exemption  should 
then  be  replaced  by  specific  relief  granted  on  a  case-by-case  basis  for 
each  refiner  encompassed  by  section  4(e).  In  fashioning  this  relief, 
FEA  should  compensate  for  individual  problems  of  each  refiner  to  the 
extent  that  those  problems  are  not  already  solved  by  other  govern- 
ment programs  or  private  contract. 

i.  why  did  congress  award  an  exemption  from  entitlements 
PURCHASE  obligations  to  certain  refiners? 

The  legislative  history  of  section  4(e)  contains  only  two  arguments 
for  the  exemption  of  any  refiner  from  its  obligations  under  10  CFE 
211.67: 

(1)  Small  refiners  should  not  be  required  to  make  transfer  pay- 
ments to  multinational  integrated  oil  companies. 

( '1 )  The  Federal  Energy  Administration  Office  of  Exceptions  and 
Appeals  moves  too  slowly  to  meet  the  needs  of  those  refiners  burdened 
by  the  entitlements  program. 

Consider  each  of  these  arguments. 

(29) 
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(A)   Transfer  payments  from  small  refiners  to  large  refiners 

Members  of  both  the  House  and  the  Senate  were  alarmed  because 
refiners  characterized  as  small  were  required  to  make  payments  to 
multinational  fully  integrated  oil  companies.  These  payments  appar- 
ently averaged  $25  million  per  month.  The  magnitude  of  the  payments 
surprised  many  Senators  and  Congressmen  because  FEA's  proposal 
and  hearings  on  the  entitlements  program  had  left  them  with  the 
impression  that  almost  all  the  payments  would  be  made  by  big  refiners 
to  small  ones.  Big  refiners  were  presumed  to  control  access  to  most  of 
the  "old"  crude  oil,  and  small  refiners  had  been  considered  leading 
advocates  of  the  entitlements  program,  so  the  Congress  apparently 
concluded  that  FEA  had  somehow  distorted  the  entitlements  program 
to  rob  the  intended  beneficiaries. 

This  perspective,  which  is  apparent  throughout  the  legislative  his- 
tory, manifests  lobbying  which  misled  the  Congress  by  focusing  upon 
only  one  part  of  a  complicated  program.  The  Congress  apparently 
was  pursuaded  (1)  that  entitlements  were  devised  primarily  to  sub- 
sidize small  refiners,  (2)  that  small  refiners  made  their  $25  million  per 
month  payment  from  their  own  pockets,  and  (3)  that  large  refiners 
kept  the  $25  million  per  month  payments.  All  three  assumptions  are 
completely  incorrect. 

The  entitlements  program  results  from  the  Cost  of  Living  Council's 
crude  oil  price  regulations.  In  1973  price  regulations  created  two  tiers 
of  crude  oil  prices.  As  an  incentive  the  price  of  new,  released,  and 
stripper  crude  oil  could  rise  to  the  world  level  while  "old''  crude  oil 
was  frozen  at  a  lower  price.  This  rule  had  a  disasterous  effect  on  many 
refiners  and  upon  the  independent  branded  and  nonbranded  marketers 
those  refiners  supplied. 

For  example,  under  the  most  recent  crude  oil  price  regulation,  a 
refiner  dependent  entirely  upon  new  domestic  crude  oil  experiences 
acquisition  costs  of  $11.28  per  barrel  while  a  refiner  using  only  old 
crude  oil  would  pay  $5.25  per  barrel.  The  crude  price  regulation  there- 
fore introduces  an  arbitrary  price  differential  of  about  14.4  cents  per 
gallon.  Of  course,  this  is  an  extreme  case ; *  most  refiners  have  a  mix 
of  old  and  new  crude.  But  every  refiner  has  a  different  mix,  and. 
therefore,  would  have  a  different  price  somewhere  in  a  spectrum  of 
prices  about  15  cents  per  gallon  wide. 

As  the  artificially  induced  price  disparities  appeared,  consumers 
who  could  change  suppliers  bought  from  the  least  expensive  sup- 
plier. As  a  result,  refiners  and  marketers  tied  to  that  refiner  by  allo- 
cation regulations  experienced  a  serious  decline  in  market  shares. 
Independent  branded  and  nonbranded  marketers  suffered  as  much  as 
or  more  than  any  independent  or  small  refiner  and  marketers  pressed 
as  hard  or  harder  for  a  single  price  of  crude  oil. 

The  entitlements  program  eliminates  most  of  the  artificial  price 
disparities  created  by  two-tier  crude  price  regulations.  It  does  this  in 
three  steps. 

(1)  Refiners  with  more  than  the  average  amount  of  old  crude  oil 
must  buy  entitlements  from  refiners  with  less  than  the  average  amount 
of  old  crude  oil. 


1  This  is  not  the  most  extreme  case.  That  consists  of  a  refiner  dependent  entirely  upon 
imported  crude  oil  at  a  world  price  well  in  excess  of  $11. 2S  per  barrel. 
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(2)  Refiners  selling  entitlements  must  reduce  their  product  prices 
by  an  amount  equal  to  the  value  of  the  entitlements  they  sell. 

(3)  Refiners  buying  entitlements  may  increase  their  product  prices 
by  an  amount  equal  to  the  value  of  the  entitlements  they  buy. 

When  all  three  steps  are  completed,  the  artificial  advantages  and 
disadvantages  of  the  two-tier  crude  price  regulation  are  hugely  can- 
celed out.  Some  refiners  raise  their  prices  and  other  refiners  lower 
their  prices  to  reach  the  equilibrium  which  would  prevail  if  all  crude 
oil  prices  were  themselves  uniform. 

The  first  of  these  three  steps  is  the  one  on  which  proponents  of 
sect  ion  4(e)  foensed.  It  requires  payments,  but  only  by  refiners  enjoy- 
ing an  artificially  low  price  advantage  as  large  as  15  cents  per  gallon. 
Moreover,  these  refiners  do  not  take  the  money  for  the  payments  from 
their  own  resources.  Rather  they  include  this  amount  in  the  price  of 
their  product,  so  that  their  finished  product  prices  will  rise  bv  as 
much  as  7  cents  or  8  cents  per  gallon  to  the  equilibrium  price.  Sim- 
ilarly, the  refiners  who  receive  the  payments,  by  they  large  or  small, 
cannot  keep  the  payments.  Regardless  of  whatever  arguments  some 
proponents  of  the  entitlements  program  may  have  used,  the  main 
program  is  in  no  sense  a  subsidy  to  any  refiner  because  the  payments 
must  be  passed  on  to  consumers  as  price  reductions  of  as  much  as 
7  cents  or  8  cents  per  gallon  to  reach  the  equilibrium  price.2 

Had  Congress  been  fully  apprised  that  no  subsidy  of  small  refiners 
was  intended  in  the  main  program,  that  ending  market  disruption  was 
the  main  goal  of  the  entitlements  program,  that  payors  were  easily 
reimbursed  in  their  prices  and  that  payees  could  not  keep  the  pay- 
ments, it  seems  highly  unlikely  that  entitlements  payments  by  small 
refiners  to  large  refiners  would  have  been  used  to  justify  section  4(e). 

(/>)  FEA  exceptions  for  small  refiners 

There  are  really  only  two  problems  associated  with  the  inclusion  of 
all  refiners  in  the  entitlements  program.  First,  there  may  be  a  sudden 
initial  cash  flow  problem  for  refiners  with  a  large  proportion  of  old 
crude  oil  because  they  must  pay  for  entitlements  before  they  can  recoup 
t  he  payments  in  higher  prices.'Second,  because  the  program  cancels  out 
the.  artificial  benefits  of  a  disproportionate  supply  of  old  crude  oil, 
some  inefficient  refiners  will  find  that  they  are  now  priced  above  the 
market  if  they  attempt  to  recoup  all  of  their  costs.  The  diseconomies  of 
scale  in  refining  suggest  that  most  of  the  refiners  in  this  predicament 
will  be  small. 

A  year  ago  in  testimony  on  S.  861,  the  precursor  of  section  4(e), 
FEA  witnesses  are  argued  that  the  Office  of  Exceptions  and  Appeals 
could  solve  both  of  these  problems  by  granting  exceptions  to  refiners 
who  prove  a  serious  hardship  or  gross  inequity.  Refiner  spokesmen  an- 
swered t  hat  FEA  was  moving  too  slowly  and  Congress  seemed  to  agree 
Ironically,  the  congressional  solution  did  not  become  available  until 
December,  and  by  then  the  FEA  Office  of  Exceptions  and  Appeals  had 
established  a  good  record  in  dealing  with  the  small  refiners'" problems 
Ihat  record  demonstrates  that  FEA  adopted  procedures  and  -ranted 
exceptions  which  solved  these  refiner  problems.  Moreover  an  examina- 
tion  of  refiner  applications  for  exceptions  shows  that  individual  relief 
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is  far  more  consistent  with  the  public  interest  than  the  general  exemp- 
tion granted  in  section  4(e). 

(1)  Cash  f.on;  problems. — Small  and  independent  refiners  with  lim- 
ited access  to  cash  would  have  difficulty  buying  entitlements  in  the  first 
month,  because  the  cost  of  those  entitlements  could  not  be  completely 
recouped  until  1  month  after  payment.  Once  the  cycle  is  in  operation, 
the  recoupment  for  the  prior  month  can  be  used  for  the  current  pay- 
ments, although  that  still  leaves  the  cash  for  thhe  initial  payment 
un  recouped. 

FEA  eased  this  start-up  burden  by  at  first  exempting  and  then  grad- 
ually phasing  the  small  and  independent  refiners  into  the  entitlements 
program.  Special  Rule  No.  3.  as  amended,  and  Special  Rule  Xo.  -i  com- 
pletely exempted  refiners  with  a  capacity  of  less  than  30,000  barrels 
per  day  from  all  entitlements  purchase  obligations  in  January  and 
February,  and  required  these  refiners  to  purchase  only  one-third  of 
their  obligations  in  March,  two-thirds  of  their  obligations  in  April. 
seven-eighths  of  their  obligations  in  May.  and  eight-ninths  of  their  ob- 
ligations in  June  1975.  Proportionate  adjustments  were  made  for  small 
refiners  with  capacities  in  excess  of  30.000  barrels  per  day.  In  addition. 
FEA  invited  all  refiners  to  file  requests  for  individual  exceptions, 
many  of  which  were  received  and  granted  before  the  general  phase-in 
of  obligations  began.  Finally,  remember  that  regardless  of  whether 
FEA  helped  resolve  these  problems  or  not,  any  sudden  cash  flow 
problems  at  the  beginning  of  the  program  have  long  since  been 
overcome. 

(2)  Diseconomies  of  scale. — Small  refiners  as  a  class  will  have  larger 
nonproduct  costs  than  large  refiners,  because  refinery  per  unit  costs 
are  dramatically  lower  for  large  volume  facilities.  As  a  result,  some 
small  refiners  may  find  that  they  must  charge  more  for  finished  prod- 
uct than  a  large  competitor  with  the  same  cost  of  crude  oil.  There  are 
already  numerous  programs  to  compensate  for  these  extra  costs  and 
I  will  discuss  those  in  more  detail  later.  For  now.  it  is  enough  to  note 
that  reducing  or  eliminating  the  purchase  obligations  of  these  small 
refiners  could  compensate  for  the  extra  costs  and  that  Congress  was 
told  that  FEA  could  not  promptly  respond  to  these  requests  on  an 
individual  basis. 

At  our  reauest  the  FEA  Office  of  Exceptions  and  Appeals  has  pro- 
vided XOJC  with  a  list  of  the  exception  applications  filed  pursuant 
to  FEA's  invitation  in  specal  rule  Xo.  3.  We  have  examined  the  rulings 
in  each  of  these  cases  and  find  that  only  28  of  them  were  actually  ap- 
plications by  small  or  independent  refiners  seeking  exemption  from 
their  obligation  to  purchase  entitlements.  Sixteen  of  these  applica- 
tions were  at  least  partially  granted  and  12  were  denied.  Among  those 
granted  the  average  time  elapsed  between  filing  and  final  disposition 
was  about  5  weeks.  Considering  the  phase-in  schedule  in  special  rule 
Xo.  3.  this  hardly  seems  an  unreasonable  period  for  deliberation. 

It  is  important  to  note  that  where  partial  relief  was  granted  that 
relief  was  fashioned  individually  to  limit  the  subsidy  to  a  level  which 
would  permit  a  net  profit  or  return  on  investment  approximately  equal 
to  the  average  net  profit  or  return  on  investment  earned  in  a  recent 
base  period  such  as  the  best  4  of  the  last  7  years.  Moreover,  among 
those  cases  in  which  relief  was  denied,  seven  cases  involved  firms 
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which  would  experience  profits  at  or  above  historic  levels  oven  with 
their  entitlements  purchase  obligations.  The  other  five  denials  consist 
of  two  cases  in  which  the  financial  data  made  available  to  FEA  was 
inconclusive  on  historical  or  current  profit  levels,  two  cases  in  which 
the  applicant  refiner  was  in  fact  selling  rather  than  buying  entitle- 
ments, and  one  case  in  which  the  refiner  had  just  replaced  its  new  crude 
oil  supply  with  an  old  crude  oil  supply.  In  other  words,  in  wwy  case 
FEA  fine-tuned  the  individual  exceptions  so  that  they  compensated 
for  extra  costs  to  the  extent  necessary  to  bring  a  refiner's  prices  to  the 
average  level  without  overcompen^ating  by  awarding  a  windfall  profit 
or  permitting  such  low  prices  that  marketshares  would  be  distorted. 

If  the  Congress  had  been  afforded  an  opportunity  to  review  this 
record  of  the  Office  of  Exceptions  and  Appeals,  they  would  almost 
certainly  have  concluded,  as  NOJC  does,  that  FEA  has  done  an 
acceptable  job  of  balancing  the  public's  interest  in  encouraging  and 
preserving  small  refiners  with  the  public's  interest  in  avoiding  Govern- 
ment created  windfalls.  It  is  true  that  the  refiners  who  filed  requests 
for  exceptions  carried  a  heavy  burden  in  assembling  all  the  neces 
information,  but  they  were  richly  rewarded  for  their  efforts.  Under 
these  circumstances  it  is  unlikely  the  Congress  would  again  accept 
the  argument  that  FEA  cannot  provide  adequate  relief  on  a  case-by- 
case  basis.  In  fact,  the  Congress  would  very  likely  conclude  that  the 
public  interest  is  better  served  by  this  individual  relief  than  by  general 
exemption. 

II.    WHAT   ARE   Till:   RESULTS   or   A    GENERAL    EXEMPTION? 

Very  serious  inequities  are  created  by  generally  exempting  refiners 
with  capacities  of  less  than  100,000  barrels  per  day  from  their  pur- 
chase obligations  under  the  entitlements  program.  In  a  few  regional 
markets  these  refiners  and  the  marketers  they  supply  will  eventually 
enjoy  an  enormous  artificial  price  advantage  over  other  small  refiners 
and  other  independent  marketers  as  well  as  major  refiners.  This  price 
advantage  will  almost  certainly  increase  the  markctshare  of  the 
exempt  refiners  in  direct  contravention  of  the  objectives  set  forth  in 
Section  4(b)(1)(D)  of  the  Emergency  Petroleum  Allocation  Act. 

The  House  Interstate  and  Foreign  Commerce  Committee  Keport 
accompanying  H.R.  7014  estimates  that  refiners  covered  by  section 
4(e)  wotild  be  forced  to  raise  their  prices  by  from  A  to  8  cents  per 
gallon  if  they  were  not  exempt.  The  former  figure  is  probably  close!' 
to  the  truth,  but  FEA  can  easily  calculate  the  precise  per  gallon  bene- 
vt  to  each  refiner.  The  important  point  is  that  in  almost  every 
the  per  gallon  benefit  of  the  exception  far  exceeds  the  extra  per  gallon 
costs  associated  with  being  a  small  refiner.  To  see  this  one  need  only 
note  that  19  refiners  whose  entitlements  purchase  obligations  are 
reduced  or  eliminated  for  December  by  section  4(e)  never  even  be- 
lieved it  appropriate  to  ask  FEA  for  an  exception  from  those  obliga- 
3,  and,  among  the  30  refiners  who  did  ask. -21  had  their  application- 
denied  or  only  partially  granted  because  they  were  operating  at  or  near 
record  profit  levels. 

To  the  extent  that  benefits  do  exceed  the  extra  costs  experienced  by 
a  small  refiner,  the  exempt  refiner  will  enjoy  a  net  crude  oil  cost  far 
below  the  national  average.   XOJC   had  hoped  that  small   refiners 
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might  be  required  to  charge  market  prices  for  their  products  instead 
of  passing  the  artificial  reductions  through,  but  we  now  understand 
that  section  9  of  the  Emergency  Petroleum  Allocation  Act,  as 
amended,  precludes  this  solution.  In  short,  section  4(e)  inevitably  re- 
creates the  artificial  two-tier  price  differentials  the  entitlements  pro- 
gram was  intended  to  end. 

Members  of  both  the  House  and  the  Senate  reasoned  that  these  price 
disparities  would  not  be  a  serious  problem  because  the  exempt  refiners 
control  only  a  small  fraction  of  the  total  national  refining  capacity. 
But  this  argument  overlooks  the  fact  that  products  sold  by  the  exempt 
refiners  are  not  averaged  into  every  marketer's  inventory.  Rather  many 
of  the  exempt  refiners  market  in  a  small  geographic  area  surrounding 
the  refinery.  In  these  relevant  markets  exempt  refiners  are  a  very  sig- 
nificant factor. 

Large  price  advantages  worth  millions  of  dollars  every  month  and 
concentrated  in  a  few  local  markets  will  threaten  competing  small 
refiners  who  happen  to  use  less  than  the  national  average  amount  of 
old  crude  oil.  Remember,  50  percent  of  the  small  refiners  sell  entitle- 
ments: yet,  the  nonexempt  refiners  have  the  same  diseconomies  of 
scale  as  the  exempt  small  refiners  and  they  experience  even  more  severe 
cash  flow  problems  than  the  exempt  refiners  because  they  purchase 
much  more  expensive  crude  oil.  In  fact,  where  a  nonexempt  refiner 
competes  with  an  exempt  refiner  of  the  same  size,  section  4(e)  may 
discriminate  in  violation  of  the  equal  protection  principles  incorpor- 
ated in  the  fifth  amendment  due  process  clause  of  the  Constitution: 
the  entitlements  program  reduces  the  nonexempt  refiner's  net  cost  of 
crude  oil  to  the  national  average  price  of  crude  oil:  but.  section  4(e) 
leaves  the  otherwise  identical  exempt  refiner  with  a  far  lower  net  cost 
of  crude  oil  because  paying  the  national  average  price  is  an  intolerable 
burden  to  small  refiners  ! 

Branded  and  nonbranded  independent  marketers  will  face  equally 
serious  problems  in  the  local  markets  served  by  exempt  refiners.  Xon- 
branded  independents  may  be  able  to  compensate  somewhat  by  buying 
at  least  part  of  their  product  from  exempt  refiners,  but  the  branded 
independent  will  be  hopelessly  trapped  with  a  national  average  buy- 
ing price  that  could  exceed  the  prevailing  local  selling  price  of  exempt 
refiners. 

In  contrast  with  the  particularized  relief  granted  by  the  FEA  Office 
of  Exceptions  and  Appeals,  the  effects  of  section  4(e)  are  truly  cata- 
strophic. Because  it  is  a  general  exemption  it  gives  many  refiners  too 
much  assistance  and  it  may  even  give  some  refiners  too  little.  It  seems 
clear  that  the  individual  case-by-case  approach  followed  for  the  last 
year  by  FEA  not  only  awards  benefits  more  equitably  but  also  avoids 
the  competitive  costs  of  over-compensation. 

III.    OTHER    SUBSIDIES    OF   EXEMPT    REFIXERS    MUST   BE    CONSIDERED 

One  of  the  major  disadvantages  of  a  general  exemption  from 
entitlements  purchase  obligations  is  that  it  disregards  the  existing 
government  and  private  advantages  already  extended  to  the  small 
refiners  who  were  supposed  to  need  the  assistance  of  section  4(e). 
There  are  several  special  programs,  few  of  which  have  ever  received 
extensive  public  scrutiny. 
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(A)  Small  refiners'  entitlements  bias 

The  most  famous  subsidy  of  small  ami  independent  refiners  was  the 
grant  of  extra  import  tickets  to  these  refiners  under  the  oil  import 
quota  program.  Because  they  effectively  conveyed  the  benefit  of 
cheaper  foreign  crude  oil,  these  tickets  permitted  many  less  efficient 
refiners  to  price  at  the  same  level  as  or  even  below  major  oil  companies. 
Today  foreign  oil  is  expensive  and  the  import  fee  differential  which 
briefly  replaced  tickets  as  a  device  for  subsidizing  small  and  inde- 
pendent refiners  now  provides  an  advantage  of  only  about  15  cents  per 
barrel.  But,  the  subsidy  continues  in  the  small  refiner  bias  of  the 
entitlements  program. 

Section  211.67(e)  issues  additional  entitlements  on  a  graduated  basis 
to  refiners  with  capacities  of  up  to  125.000  barrels  per  day.  As  a  result, 
these  refiners  can  buy  less  than  their  share  of  entitlements  or  they  a  it- 
able  to  sell  more  than  their  share  of  entitlements.  Either  way.  each 
small  refiner  and  many  independent  refiners  receive  a  direct  subsidy. 
The  graduated  schedule  of  benefits  is  supposed  to  approximate  the 
present  inflated  value  of  the  maximum  subsidy  received  by  the  eligible 
refiners  during  the  1972  base  period  under  the  old  oil  import  program. 
For  example,  a  10,000  barrel  per  day  refinery  receives  1,238  extra 
entitlements  each  day.  That  is  an  annual  subsidy  of  approximated 
$3.8  million  (at  $8.62  per  entitlement,  the  value  for  October  1975).  In 
this  case,  the  subsidy  annually  equals  about  one-third  of  the  entire 
market  value  of  such  a  refinery. 

( B )  Extra  crude  allocations  and  royalty  crude 

In  addition  to  freezing  crude  oil  supplier /purchaser  relationships 
in  effect  on  December  1,  1973,  FEA  also  requires  the  15  major  refiners 
to  sell  specific  amounts  of  crude  oil  to  small  and  independent  refiners 
under  the  quarterly  buy/sell  list.  These  programs,  as  well  as  a  small 
refiner  set-aside  of  Government  Royalty  Crude,  eliminate  what  has 
always  been  the  small  and  independent  refiners'  greatest  vulner- 
ability— loss  of  crude  oil  supply.  An  adequate  assured  supply  of  crude 
oil  facilities  access  to  credit  which,  in  turn,  permits  expansion.  While 
the  value  varies  from  one  refiner  to  another,  there  is  little  question  that 
a  program  which  assures  crude  oil  to  a  refiner  is  an  important  subsidy. 

!  ( ' )  Proa  ssing  agn  entente 

Private  contracts  can  eliminate  concern  over  both  markets  and  the 
supply  of  crude  oil.  Many  small  or  independent  refiners  enter  into 
long-term  processing  agreement  with  major  refiners.  The  major  pro- 
vides crude  oil  and  markets  the  products,  paying  the  concubine  refiner 
vice  charge.  A  small  refiner  with  part  of  its  capacity  committed 
to  processing  agreements  is  significantly  less  in  need  of  a  subsidy  than 
one  which  depend-  entirely  upon  the  vicissitudes  of  the  crude  oil  and 
finished  product  markets.  * 

(D)  Defense  fuel  supply  set-aside 

The  Defense  Department  must  set-aside  a  disproportionate  share  of 
all  its  fuel  acquisitions  for  small  businesses.  On  many  fuels  the  quan- 
tities are  too  small  to  attract  refiners,  but  small  refiners  have  taken  full 
advantage  of  this  program  with  aviation  fuels.  This  set-aside  i-  clearly 
intended  to  bo  a  small  business  subsidy  since  these  are  negotiated  pro- 
curements which  consider  a  bidder's  well  as  his  price. 
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Bids  for  the  small  business  set-aide  made  by  eligible  refiners  (50,000 
barrels  per  day  here)  may  be  no  more  than  130  percent  above  the  high- 
est unit  price  at  which  non-set-aside  sales  are  made.  But  that  still  per- 
mits a  significant  subsidy  since  only  one  small  refiner  may  be  close 
enough  to  bid  at  a  given  installation,  permitting  the  refiner  to  safely 
bid  at  or  near  130  percent.  Moreover,  small  refiners  can  often  make  jet 
fuel  more  cheaply  than  can  large  refiners  because  jet  fuel  can  be 
straight  run  without  cracking.  In  a  few  cases  these  set-aside  contracts 
are  so  lucrative  that  the  small  refiner  will  exchange  its  other  products 
for  jet  fuel  in  order  to  increase  its  sales  under  the  set-aside  contract. 
A  small  refiner  with  one  of  these  contracts  is  in  far  less  need  of  an 
additional  subsidy  than  a  small  refiner  competing  with  major  refiners 
on  a  full  range  of  products. 

The  legislative  history  of  section  4(e)  does  not  indicate  that  Con- 
gress was  aware  of  any  of  these  programs  when  it  ordered  an  exemp- 
tion from  entitlements  purchase  obligations.  NOJC  members  seriously 
question  whether  Congress  would  have  adopted  section  4(e)  if  full 
consideration  had  been  given  to  existing  subsidies. 

Equally  important,  not  every  small  refiner  shares  in  the  benefits  of 
all  these  programs.  The  fact  that  need  for  additional  subsidy  must 
vary  from  one  refiner  to  another  according  to  participation  in  these 
programs  again  highlights  the  advantage  of  case-by-case  exceptions 
over  the  general  exemption  in  section  4  (e) . 

IV.    CONCLUSIONS 

The  arguments  and  data  presented  in  these  comments  demonstrate 
that  the  two  expressed  congressional  reasons  for  adopting  section 
4(e)  are  invalid.  The  Congress  was  misled  to  believe  that  the  second 
of  three  steps  forced  small  refiners  to  subsidize  major  refiners.  As  we 
have  shown,  that  simply  is  not  the  case.  And,  contrary  to  congressional 
expectation,  FEA  has  established  that  it  can  process  exception  appli- 
cations which  give  the  really  needy  refiners  adequate  relief. 

TTe  have  also  shown  that  section  5(e)  gives  refiners  much  more 
relief  than  was  found  necessary  in  a  case-by-case  analysis.  "We  have 
seen  that  section  4(e)  duplicates,  rather  than  supplements,  a  large 
number  of  existing  subsidies.  And,  we  have  seen  that  section  4(e) 
will  eventually  place  some  small  refiners  and  branded  and  nonbranded 
independent  marketers  in  various  local  markets  at  a  $25  million 
per  month  competitive  disadvantage. 

Section  4(b)(1)(D)  of  the  Emergency  Petroleum  Allocation  Art 
FEA  "to  preserve  the  competitive  viability  of  independent  refiners, 
small  refiners,  nonbranded  independent  marketers,  and  branded  inde- 
pendent marketers.'*  It  ?eems  to  XOJC  that  section  4(e)  is  in  direct 
irreconcilable  conflict  with  section  4(b)(1)(D)  and  that,  therefore, 
FEA  must  immediately  propose  conversion  of  section  4(e)  to  a  stand- 
by status  retrocative  to  December  1, 1975. 

It  may  be  true  that  some  small  refiners  suffer  diseconomies  of  scale 
or  other  problems  for  which  they  are  not  fully  subsidized  by  other 
programs.  But  sectioii  4(e)  exacts  an  unacceptable  price  in  market  dis- 
ruption and  then  arbitrarily  helps  only  that  half  of  the  small  refiners 
who  bear  the  comparatively  small  burden  of  buying  entitlements  rather 
than  the  other  half  which  must  pay  the  highest  price  for  its  crude 
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oil.  It  would  be  far  more  equitable  to  fashion  individual  relief  on 
a  case-by-case  basis  for  those  few  refiners  who  actually  need  it. 
Hence,  NOJC  suggests  that  the  only  mechanism  which  can  n 

cile  the  goal  of  section  4(e)  with  the  goal  of  section  4(b)(1)(D)  is 
a  special  case-by-case  exception  program  using  the  regular  exceptions 
procedures  but  initially  raising  a  presumption  of  need  for  refiners 
covered  by  Special  Rule  No.  '-.  The  presumption  could  be  rebutted 
by  FEA  and  should  be  lost  if  a  refiner  fails  to  provide  any  data 
specified  in  the  regulation  stating  the  presumption  or  if  the  refiner 
fails  to  seek  an  exception  within  a  brief  period  such  as  3  weeks.  As 
I  believe  we  have  made  clear,  it  is  only  with  such  case-by-ca.-e  relief 
that  FEA  can  assist  those  refiners  who  need  addition  subsidies  without 
oversubsidizing  other  refiners. 

Appendix  A 


Company  FE    No.         Filing  date 

COMPANIES  WHICH  FEA  REPORTS 

FILED  FOR  ENTITLEMENT 
EXEMPTIONS  BY  MARCH  5,  1975 

Allied    Chemical    Corp.,    Union    Texas  1494 

Petroleum  Division. 

Arizona  Fuels  Corp.,  Salt  Lake  City,  Utah.  1344 
Asiatic  Petroleum  Corp.,  New  York,  N.Y.     1412, 1413 

Beacon  Oil  Co.,  Hanford,  Calif. 1371 

Charter  0*1  Co.,  Jacksonville,  Fla 1493 

Cities  Service  Co.,  Tulsa,  0k|a 1443 

Cities  Service  Co.,  Washington,  D.C 1459 

Delta  Refining  Co.,  Memphis,  Tenn 1444 

Edgington  Oil  Co.,  Long  Beach,  Calif 1433 

Famanss  Oil  Corp.,  Hobbs,  N.  Mex 1507 

Fletcher  Oil  &  Refining  Co.,  Carson,  Calif.  1484 

Giant  Industries,  Inc.,  Phoenix,  Ariz 1473 

Good  Hope  Refineries,  Inc.,  Metaire,  La ..  1490 

Husky  Oil  Co.  of  Delaware,  Denver,  Colo.  1486  . 

J  &  W  Refining,  Inc.,  Tucker,  Tex. 1452 

Kerr-'rlcGee  Corp.,  Oklahoma,  City,  Okla.  1485 

La  Gloria  Oil  &  Gas  Co.,  Houston,  Tex 1481  . 

Laketon  Asphalt  Refining,  Inc.,  Evans-  1500 

ville,  Ind. 

Lunday-Thagard  Oil  Co.,  Fullerton,  Calif..  1492 

Marathon  Oil  Co.,  Findley,  Ohio 1375 

Mid-America  Refining  Co.,  Inc.,  Chanute,  1476 

Kans. 

Mid-Tex  Refining,  Heame,  Tex.. 1505 

Mohawk  Petroleum  Corp.  Inc.,  Los  Ange-  1378 

les, 

Monsanto  Co.,  St.  Louis,  Mo 1357 

Navajo  Refining  Co.,  Artesia.  N.  Mex 1417    Jan.  2': 

New    England    Petroleum    Corp.,    New  1513    Feb.  27, 1975 

York,  N.Y. 

Newhall    Refining   Co.,    Inc.,    Newhall,  1425    Jan.   28,1975 

Calif. 

0K0  Corp.,  Dallas,  Tex 1354    Jan.   15. 1975 

Pasco,  Inc.,  Englewccd,  Colo 1299    Dec.    6.1974 

Petro  U.S.,  Inc 1415    Feb.  10. 1975 

Philips  Petroleum  Co..  Bartlesville,  Okla.  1416    Jan.  23, 1975 

Plateau,  Inc.,  Farmington,  N.  Mex 1488 do 

Powerine  Oil  Co., SanteFe Springs,  Calif..  Mar.  13. 1975 

Rock  Island  Refining  Corp 1479    Feb.  20. 1975 


Disposition    Judicial  disposition  (later  relief 
date    g'anted  in  some  cases) 


Feb.  21.1975 

Jan.  7.1975 
Jan.  22,1975 
Jan.  13,1975 

Feb.  21.1975 
Feb.  7,1975 

Feb.  13.1975 
Feb.  19,1975 

Jan.  31,1975 
Mar.  11, 1975 

Feb.  21,1975 
Feb.  19.1975 
Feb.  21,1975 


....do 

Feb.   10,1975 
Feb.  21.1975 

....do 

Feb.  19,1975 


Mar.  28, 1975    Denied— exceptional  profits. 
Jan.  20,1975    Inadequate  evidence. 


Mar.  10, 1975 

Jan.   13,1375 

Feb.  27,1975 

Feb.  25.1975 
Jan.   14.1975 

Jan.     6.1975    Jan.   31.1975 


Mar.  12,9175  73.8  percent  exemption  For 
February-June. 

Mar.  27. 1975    Denied— exceptional  profits. 

Feb.  20, 1975  Denied— legal  challenge,  not 
merits. 

Mar.  27. 1975         Do. 

Mar.  28, 1975  89.74  percent  exemption  for 
April-June. 

Mar.  12. 1975    Denied— exceptional  profits. 

Mar.  28, 1975  100  percent  exempt.on  for  April- 
June. 

Mar.  27. 1975    Denied— exceptional  profits. 

Apr.     2. 1975    Denies— appears  to  be  a  seller. 

Mar.  28, 1975    100  percent  exemption  for  April- 
June. 
do Do. 

July     3. 1975    Not  an  entitlements  application. 

Mar.  27. 1975    Denied — exceptional  profits. 

Mar.  28. 1975  Do. 

do 75  percent  exemption  April- 
August. 

Mar.  27, 1975  100  percent  exemption  for  April- 
June. 

Mar.  18,1975  Denied— legal  fchallenge.T  not 
merits. 

May     2. 1975    Denied— appears  to  be  a'seller. 

Mar.  27, 1975     100  percent  exemption  for  April. 

Feb.  24. 1975    63  percent  exemption  January- 
June. 
Denied— not  really  a  small  refiner 
application. 

Mar.  12. 1975    Denied— exceptional  profits. 

May     2. 1975    Not  a  refiner. 

Mar.  28. 1975  35.83  percent  exemption  April- 
August. 

Mar.  21. 1975  29.57  percent  exemption  Feb- 
ruary-July. 

Jan.  20,  1975  52  percent  exemption  for  Feb- 
ruary-May. 


Jan.   31  1975     Error  correction. 

Mar.  27, 1975    Denied — just  switched  from  new 
to  old. 

Mar.  28. 1975    100  percent  exemption  for  April- 
June. 
do Denied — irregular  data. 


38 


Company 

Shell  Oil  Co.,  Houston,  Tex 

Standard  Oil  Co.  (Indiana),  Chicago,  III... 
Southland  Oil  Co.,  Yazoo  City,  Miss 

Tesoro  Petroleum  Corp 

The  Oil  Shaie  Corp.,  Los  Angeles,  Calif... 

Vulcan  Asphalt  Refining  Co.,  Cordova,  Ala. 

Warrior  Asphalt  Co.  of  Alabama 

Young  Refining  Corp.,  Douglasville,  Ga... 


FE    No. 


Filing  date 


Disposition    Judicial  disposition  (later  relief 
date    granted  in  some  cases) 


1454    Mar.    6, 1975    Mar.  27, 1975    Denied— legal     challenge,     no 

merits. 

1418    Jan.   24, 1975 do Do. 

1482  Feb.  21,1975 do 63.27  percent  exemption  April- 
August. 

1483 do 

1491 do Mar.  28, 1975  100  percent  exemption  April- 
June. 

1398    Feb.    3, 1975    Mar.    6, 1975    Denied— result  on  a  shut  down. 

1502    Feb.  24,1975 

1487  Feb.  21, 1975  Mar.  27, 1975  100  percent  exemption  April- 
June. 
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Company                                             FEE  No.  Filing  date 

REQUESTS  FOR  EXEMPTION  FROM 
ENTITLEMENT  PURCHASE  OBLIGA- 
TION FILED  AFTER  MAR.  5,  1975 

Beacon  Oil  Co.,  Hanford,  Calif. 1855  Aug.    1,1975 

Delta  Refining  Co.,  Memphis,  Tenn 1720  June    2,1975 

Do 1854  Aug.     1,1975 

Edgington  Oil  Co.,  Long  Beach,  Calif 1752  June  17, 1975 

Laketon  Asphalt  Refining  Co.,  Evansville,  1500  Feb.  19, 1975 
Ind. 

Do 1846  July  31,1975 

Do.... 1981  Oct    15,1975 

Midland  Cooperatives,  Inc.,  Refinery  Di-  1630  Apr.  29, 1975 
vision,  Cushing.  Okla. 

Do... 1888  Aug.  21, 1975 

Do.. 1967  Oct.   10,  1975 

Navajo  Refining  Co.,  Artesia.N.  Mex 1417  Jan.  23, 1975 

Do 1870  Aug.    7,1971 

Do 1973  Oct.    14,1975 

Newhall  Refining  Co.,  Newhall,  Calif 1858  Aug.  25, 1975 

Do Oct.   17,1975 

North   American   Petroleum   Corp.,  St.  1670  May   13, 1975 

James,  La. 

OKC  Corp.,  Dallas,  Tex 1354  Jan.   15, 1975 

Do.. 1840  July   30,1975 

Do 1965  Oct.   10,1975 

Pasco,  Inc.,  Englewood,  Colo... 1853  July  31, 1975 

Do 1974  Oct.    14,1975 

Pennzoil  Co.,  Houston,  Tex 1706  June  19, 1975 

Reck  Island  Refining  Co.,  Indianapolis,  1876  Aug.  13,1975 
Inn. 

Do...               . 1982  Oct.    15,1975 

Southland  Oil  Co.,  Yazoo  City,  Miss 1957  Oct.     7,1975 

Warrior  Asphalt  Co.,  of  Alabama  Tusca-  1833  July  28, 1975 
lousa,  Ala. 

Do 1968  Oct.    10,1975 

Young  Refining  Co.,  Douglasville,  Ga 1487  Feb.  21, 1975 

Do.. 1705  June    2,1975 

Do.. 1844  July  31,1975 

Do 1972  Oct.   14,1975 


Disposition    Judicial  disposition  (later  relief 
date    granted  in  some  cases) 


Sept.  12, 1975    Denied-exceptional  profits. 

July  9, 1975  Extension  through  Aug.  31, 
1975. 

Sept.  11, 1975    Denied— exceptional  profits. 

Sept.  18, 1975  60.47  percent  exemption  for  Sep- 
tember-October. 

Mar.  28, 1975  75  percent  exemption  for  April- 
August. 

Sept.  17, 1975  100  percent  exemption  for  Sep- 
tember-October 

Nov.  7, 1975  100  percent  exemption  for 
November- December. 

July  31,1975    100  exemption  for  August. 

Sept.  17, 1975  100  percent  exemption  for  Sep- 
tember-October. 

Nov.  7, 1975  100  percent  exemption  for 
November-December. 

Mar.  12, 1975    Denied— exceptional  profits. 

Sept.  18, 1975  100  percent  exemption  or 
October. 

Nov.  7, 1975  100  percent  exemption  for  No- 
vember-December. 

Sept.  18, 1975  67.48  percent  exemption  for 
September-October. 

Nov.    6, 1975    Denied— exceptional  profits. 

July  31,1975  24.46  percent  exemption  for 
August. 

Mar.  21, 1975  29.57  percent  exemption  for  Feb- 
ruary-July. 

Sept.  16, 1975  100  percent  exemption  for  Sep- 
tember-October. 

Nov.  7, 1975  100  percent  exemption  for  No- 
vember-December. 

Sept.  17, 1975  84.7  exemption  for  September 
and  October  1975. 

Nov.  7, 1975  36.99  percent  exemption  for  No- 
vember-December. 

Sept.  16, 1975  Relieved  of  obligation  to  purchase 
20,186  entitlements  .  .  .  until 
such  time  as  it  sold  21,861 
entitlements. 

Sept.  15, 1975  52.20  percent  exemption  for  Sep- 
tember-October. 

Nov.    6, 1975    Denied— exceptional  profits. 

Nov.  7, 1975  15.89  percent  exemption  for  No- 
vember-December. 

Sept.  17, 1975  70.97  percent  exemption  for  Sep- 
tember-October. 

Nov.  7, 1975  30  percent  exemption  for  No- 
vember-December. 

Mar.  27, 1975  100  percent  exemption  for  April- 
June. 

July  9, 1975  100  percent  exemption  for 
July-August. 

Sept.  16, 1975  100  percent  exemption  for  Sep- 
tember-October. 

Nov.  7, 1975  100  percent  exemption  for  No- 
vember-December. 
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Appendix  C 

Refiners  with  December  purchase  obligations  reduced  or  eliminated 
by  section  4(e)  which  did  not  seek  an  exception  from  those  obligations : 

BayOU.  Hunt. 

Canal.  Lakeside. 

Carabon.  Little-  Amer. 

Claiborne.  Placid. 

Oa -Farmland.  Saber-Tx. 

Dow.  Sage  Creek. 

Edgington-Oxn.  Texas  City. 

Farmers-Un.  Untd-Ind. 

Flint.  WITCO. 
Howell. 

Appendix  D 

S:mall  Refiner  Subsidies 

One  of  the  major  disadvantages  of  a  general  exemption  from  entitle- 
ments purchase  obligations  is  that  it  disregards  the  existing  Govern- 
ment and  private  advantages  already  extended  to  the  small  refiners 
who  were  supposed  to  need  the  assistance  of  section  4(e).  There  are 
several  special  programs,  few  of  which  have  ever  received  extensive 
public  scrutiny. 

A.    SMALL    REFINERS*    ENTITLEMENTS    BIAS 

The  most  famous  subsidy  of  small  and  independent  refiners  was  the 
grant  of  extra  import  tickets  to  these  refiners  under  the  oil  import 
quota  program.  Because  they  effectively  conveyed  the  benefit  of 
cheaper  foreign  crude  oil.  these  tickets  permitted  many  less  efficient 
refiners  to  price  at  the  same  level  as  or  even  below  major  oil  companies. 
Today  foreign  oil  is  expensive  and  the  import  fee  differential  which 
briefly  replaced  tickets  as  a  device  for  subsidizing  small  and  independ- 
ent refiners  now  provides  an  advantage  of  only  about  15  cents  per 
barrel.  But  the  subsidy  continues  in  the  small  refiner  bias  of  the  en- 
titlements program. 

Section  211.67(e)  issues  additional  entitlements  on  a  graduated  1 
to  refiners  with  capacities  of  up  to  125.000  barrels  per  day.  As  n  result, 
these  refiners  can  buy  less  than  their  share  of  entitlements  or  they  are 
able  to  sell  more  than  their  share  of  entitlements.  Either  way.  each 
small  refiner  and  many  independent  refiners  receive  a  direct  subsidy. 
The  graduated  schedule  of  benefits  is  supposed  to  approximate  the 
present  inflated  value  of  the  maximum  subsidy  received  by  the  eligible 
refiners  during  the  1072  base  period  under  the  old  oil  import  program. 
For  example,  a  10.000  barrel-per-day  refinery  receives  1,238  extra 
entitlements  each  day.  That  is  an  annual  subsidy  of  approximately 
$3.8  million  (at  s^.iri  per  entitlement,  the  value  for  October  107:)).  In 
this  case,  the  subsidy  annually  equals  about  one-third  of  the  entire  mar- 
ket value  of  such  a  refinery. 

b.  extra  Crude  allocations  and  royalty  crude 

Tn  addition  to  freezing  crude  oil  supplier  'purchaser  relationshi] 
effect  on  December  1.  107:'.  FEA  also  requires  the  15  major  refhn 
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sell  specific  amounts  of  crude  oil  to  small  and  independent  refiners 
under  the  quarterly  buy  /sell  list.  These  programs,  as  well  as  a  small 
refiner  set-aside  of  Government  royalty  crude,  eliminate  what  has  al- 
ways been  the  small  and  independent  refiners'  greatest  vulnerability — 
loss  of  crude  oil  supply.  An  adequate  assured  supply  of  crude  oil  facili- 
tates access  to  credit  which,  in  turn,  permits  expansion.  While  the  value 
varies  from  one  refiner  to  another,  there  is  little  question  that  a  pro- 
gram which  assures  crude  oil  to  a  refiner  is  an  important  subsidy. 

C.    PROCESSING   AGREEMENTS 

Private  contracts  can  eliminate  concern  over  both  markets  and  the 
supply  of  crude  oil.  Many  small  or  independent  refiners  enter  into  long- 
term  processing  agreements  with  major  refiners.  The  major  provides 
crude  oil  and  markets  the  products,  paying  the  "concubine*'  refiner  a 
service  charge.  A  small  refiner  with  part  of  its  capacity  committed  to 
processing  agreements  i.>  significantly  less  in  need  of  a  subsidy  than 
one  which  depends  entirely  upon  the  vicissitudes  of  the  crude  oil  and 
finished  product  markets. 

D.    DEFENSE    FUEL    SUPPLY    SET-ASIDE 

The  Defense  Department  must  set-aside  a  disproportionate  share  of 
all  its  fuel  acquisitions  for  small  businesses.  On  many  fuels  the  quanti- 
ties are  too  small  to  attract  refiners,  but  small  refiners  have  taken  full 
advantage  of  this  program  with  aviation  fuels.  This  set-aside  is  clearly 
intended  to  be  a  small  business  subsidy  since  these  are  "negotiated 
procurements"  which  consider  a  bidder's  costs  and  size  as  well  as  his 
price.  Bid-  for  the  small  business  set-aside  made  by  eligible  refiners 
i  50,000  barrels  per  day  here)  may  be  no  more  than  130  percent  above 
the  highest  unit  price  at  which  non-set-aside  sales  are  made.  But  that 
still  permits  a  significant  subsidy  since  only  one  small  refiner  may  be 
close  enough  to  bid  at  a  given  installation,  permitting  that  refiner  to 
safely  bid  at  or  near  130  percent.  Moreover,  small  refiners  can  often 
make  jet  fuel  more  cheaply  than  can  large  refiners  because  jet  fuel  can 
be  straight  run  without  cracking.  In  a  few  cases  these  set-aside  con- 
tracts are  so  lucrative  that  the  small  refiner  will  exchange  its  other 
products  for  jet  fuel  in  order  to  increase  its  sales  under  the  set-aside 
contract.  A  small  refiner  with  one  of  these  contracts  is  in  far  less  need 
of  an  additional  subsidy  than  a  small  refiner  competing  with  major 
refiners  on  a  full  range  of  products. 

Statement  of  Charles  L.  Bixsted.  Execcteve  Director.  National 
Congress  of  Petroleum  Retailers 

The  National  Congress  of  Petroleum  Retailers  represents  branded 
service  station  dealers  in  47  States.  Puerto  Rico,  and  the  District  of 
Columbia.  Our  70.000  members  are  supplied  b}^  integrated  oil  com- 
panies at  wholesale  prices  (D.TAV/s)  established  by  their  locked-in 
suppliers.  Few,  if  any.  of  our  members  have  access  to  product  from 
small  independent  refiners.  Rather  it  is  with  these  marketers,  supplied 
by  such  refiners,  with  whom  our  members  must  compete.  Special  Rule 
No.  f>.  which  exempts  the  first  50.000  barrels  of  product  of  certain 
small  refiners,  is  working  a  hardship  on  many  of  our  members  and 
their  customers. 
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NCPB  stated  in  testimony  before  the  Federal  Energy  Administra- 
tion on  January  22,  L976,  that  there  is  no  justification  for  an  auto- 
matic exemption  for  small  refiners.  On  March  24,  1976,  we  wrote  FEA 

that  neither  is  there  any  justification  for  an  automatic  subsidy  for 
small  refiners.  Automatic  exemptions  or  subsidies  only  further  pro- 
mote the  problem  of  unfair  competition  in  the  marketplace  and  fur- 
ther threaten  the  competitive  viability  of  the  branded  independent 
marketer. 

The  potential  effects  of  the  amendment  proposed  by  FEA  are  dis- 
puted. Figures  offered  by  FEA,  and  by  the  major  oil  companies  and 
small  refiners  at  hearings  held  by  the  FEA  on  the  subject  differ. 
XOPR  does  know,  however,  that  present  market  conditions  are  intoler- 
able for  many  dealers.  According  to  figures  published  by  FEA,  over 
which  there  are  no  disputes,  there  were  nine  firms  in  November  and 
December  of  1975  which  received  benefits  of  more  than  10  cents  per 
gallon  due  to  their  exemption  from  entitlement  purchases.  Nineteen 
small  refiners,  who  receive  benefits  under  Special  Kule  Xo.  6,  never  ap- 
plied for  an  exemption  from  the  entitlements  program  prior  to  the 
rule's  adoption.  They  will  continue  to  benefit  under  FEA's  proposed 
amendment.  A  dealer  with  a  locked-in  D.T.TW  cannot  possibly  comi><  te 
witli  a  marketer  being  supplied  by  any  of  the  nine  refiners  receiving 
benefits  of  over  10  cents  a  gallon  no  matter  how  inefficient  their  econ- 
omies of  scale  might  be.  Neither  can  a  dealer  survive  for  long  if  he  is 
expected  to  compete  with  a  marketer  who  is  supplied  by  a  refiner  who 
receives  a  subsidy  which  it  doesn't  need.  FEA  has  certainly  made  a 
step  mi  t1  te  right  direction  in  recommending  revocation  of  Special 
Rule  No.  0. 

Unfortunately,  however,  FEA?s  proposal  to  grant  all  small  refiners 
an  increase  in  the  amount  of  additional  entitlements  which  they  al- 
ready receive  would  still  allow  some  small  refiners  and  their  market- 
ers to  gain  unfair  competitive  positions  to  the  disadvantage  of  many 
thousands  of  branded  independent  service  station  dealers. 

FEA  has  stated  it  recognizes  that  the  small  refiner  exemption  might 
grant  certain  small  refiners  benefits  disproportionate  to  their  actual 
needs.  We  believe  it  was  the  intent  of  Congress  and  FEA  regulations 
to  compensate  small  refiners  only  on  the  basis  of  need  to  insure  then- 
survival  and  preserve  a  competitive  marketplace.  X.C.P.R.  does  not 
oppose  justified  assistance.  Exemptions  or  subsidies  should  be  granted 
on  a  refiner  by  refiner  basis  and  only  be  given  to  small  refiners  who 
can  justify  their  needs.  Furthermore,  the  aid  granted  should  only  be 
enough  to  insure  each  small  refiner  an  equal  chance  to  compete.  FEA 
has  indicated  that  it  is  hesitant  to  go  the  route  of  a  case-by-case  study. 
However,  X.O.P.R.  believe-  this  would  be  the  best  road  for  FEA  to 
travel.  While  Special  Kule  Xo.  6  would  eliminate  extreme  differentials, 
the  alternate  proposal  would  more  than  double  the  number  of  small  re- 
liners  receiving  benefits  resulting  in  the  disturbance  of  more  markets 
and  creating  new  problems  for  branded  independent  dealer-.  Although 
exact  figures  are  disputed,  the  possibility  of  2-  to  4i  o-cent  differentials 
in  any  market  can  create  havoc 

It  is  extremely  difficult  for  our  members  to  oppose  FEA's  recom- 
mended regulation  change.  In  fact,  we  question  whether  we  can.  The 
choice  offered  to  Congress  is  unattractive,  yet  the  proposed  amend- 
ment does  offer  some  immediate  relief.  The  medicine,  however,  is  not 
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enough  to  euro  the  patient,  the  dealer  who  is  competing  With  a  mar- 
keter under  special  rule  6  who  has  an  unfair  wholesale  price  advantage 
which  it  can  maintain  under  the  proposed  amendment.  FEA  can  and 
must  do  better  if  the  objectives  of  section  4(b)  (1)  of  the  E.P.A.A.,  to 
preserve  a  viable  competitive  independent  sector  of  the  industry,  are  to 
be  met.  FEA  has  an  obligation  to  insure  the  survival  of  small  re- 
finers, but  that  obligation  extends  to  branded  independent  dealers  also. 
FEA's  proposed  amendment  would  be  less  damaging  to  independent 
branded  dealers  than  Special  Rule  Xo.  6  as  fewer  dealers  would  face 
immediate  failure.  Yet  for  many  dealers,  the  agony  would  only  be  pro- 
longed. Their  businesses  would  fail  but  at  a  later  date. 

Congress  can  only  disapprove  the  proposed  amendment  if  it  can 
assure  the  branded  independent  dealer  that  FEA  will  act  quickly  in 
bringing  a  new  proposal  to  Congress,  a  proposal  which  will  adequately 
protect  the  viability  of  all  independents.  It  must  also  assure  small 
refiners  that  their  requests  to  the  Exceptions  and  Appeals  Office  of  the 
Federal  Energy  Administration  will  act  quickly  and  fairly  on  their 
applications  for  exemptions  when  Special  Rule  Xo.  6  is  revoked. 

Our  members  know  that  they  can  survive  if  given  a  fair  chance 
in  the  marketplace.  "We  will  not  survive  if  our  competitors  are  granted 
exemptions  or  subsidies  which  cannot  be  justified. 

X.C.P.R.  supported  passage  of  the  Energy  Conservation  and  Policy 
Act  because  it  had  faith  that  Congress  would  require  FEA  to  enforce 
and  develop  regulations  in  a  manner  consistent  with  the  objectives  of 
section  4(b)  (1)  of  the  act.  The  amendment  proposed  by  FEA,  as  well 
as  Special  Rule  Xo.  6,  conflict  with  the  objective  of  preserving  the  com- 
petitive viability  of  the  independent  sector  of  the  petroleum  industry. 
We  know  that  our  faith  in  Congress  has  been  well  placed.  This  sub- 
committee has  demonstrated  its  concern  for  all  independent  sectors 
of  the  industry  time  and  time  again.  We  trust  that  the  committee's 
recommendations  to  the  House  of  Representatives  and  to  the  Federal 
Energy  Administration  will  recognize  the  threat  posed  to  independent 
branded  dealers  by  both  Special  Rule  Xo.  6  and  the  amendment  to  it 
offered  by  the  FEA. 

Public  Testimony  of  George  W.  Jandacek,  President,  Clark 
Oil  &  Refining  Corp. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  George 
Jandacek,  president  of  Clark  Oil  &  Refining  Corp.,  a  small  independ- 
ent refiner  with  two  refineries  in  Illinois  having  a  total  capacity  of 
115,000  barrels  per  day.  I  appreciate  the  opportunity  to  appear  before 
you  today  to  present  our  company's  viewpoint  on  an  issue  of  vital 
concern  to  us. 

Simply  stated,  the  issue  is,  shall  Congress  support  or  reject  the 
President's  amendment  which  discontinues  the  small  refiner  exemp- 
tion— Special  Rule  Xo.  6 — and  substitutes  an  increased,  sliding  scale 
entitlement  benefit  for  all  small  refiners. 

Our  position  is  that  the  Congress  should  support  the  President's 
amendment.  We  are  fully  prepared  to  set  forth  a  virtual  mountain 
of  data  to  show  why  Special  Rule  Xo.  6  is  grossly  unfair  and  competi- 
tively disruptive  within  our  industry.  However,  in  the  interest  of  time, 
we  will  not  go  into  detail  here  but  will  submit  with  our  written  copy 
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of  this  presentation,  for  your  later  study,  the  following  documents; 
three  of  which  have  previously  been  submitted  to  the  FEA  in  opposi- 
tion to  Special  Rule  Xo.  G.  The  fourth  document  is  simply  a  restate- 
ment of  a  recent  FEA  release  on  February  1976,  crude  oil  volumes  and 
prices  which  we  are  certain  will  be  of  real  interest  to  you.  It  sum- 
marizes the  relative  sources  and  costs  of  the  crude  supply  of  U.S. 
refiners  separately  for  integrated  majors,  large  independents,  and 
small  refiners.  The  documents  are  : 

(1)  Our  written  comments  of  January  15, 1970. 

(2)  Our  oral  presentation  at  FEA's  March  23  public  hearing. 

(3)  Supplemental  written  comments  dated  March  24. 

(4)  An  analysis  of  February  crude  oil  volumes  and  prices  excerpted 
from  FEA  data. 

We  are  confident  that  you  will,  after  examining  the  documents,  con- 
clude that  Special  Rule  Xo.  6  is  a  travesty.  However,  we  also  believe 
that  with  a  few  minutes  of  reflection  on  the  problem,  we  can  add  sup- 
port to  our  documentation  and  further  convince  you  to  support  the 
President's  amendment.  May  we  try  ? 

To  begin  with,  the  crude  oil  entitlements  program  was  designed  to 
equalize  crude  oil  costs  to  all  refiners.  To  a  large  degree  it  has.  Xot 
completely,  however.  Special  interest  groups  have  constantly  been  at 
work  to  subvert  the  program  in  order  to  gain  an  economic  advantage 
for  themselves.  To  the  credit  of  the  FEA,  they  have,  we  believe, 
honestly  tried  to  achieve  equality  of  crude  oil  costs  to  all  refiners. 
However,  they  have  had  to  bow  to  pressure  from  the  producing  seg- 
ment of  our  industry  to  disadvantage  imported  oil  by  21  cents  per 
barrel;  they  have  bowed  to  east  coast  residual  importers  to  the  detri- 
ment of  all  entitlement  sellers;  they  have  had  to  include  a  bias  for 
small  refiners  based  on  the  historical  subsidy  of  the  oil  imports  pro- 
gram; and  they  have  had  to  comply  with  the  congressionally  man- 
dated exemption  for  small  refiners. 

All  of  these  special  considerations  distort,  to  some  degree,  the  com- 
petitive economics  of  refining  and  marketing  in  this  country.  The 
most  flagrant  disruption,  however,  is  caused  by  Special  Rule  Xo.  6 
which  benefits  only  some  but  has  a  dollar  effect  which  is  approximately 
equal  to  both  the  existing  bias  and  the  21-cent  subsidy  of  domestic 
production. 

With  that  background  we  now  ask  by  what  logic  should  refiners  who 
already  have  the  lowest  crude  oil  cost  in  the  Xation,  by  a  large  margin 
and  pretty  much  by  the  luck  of  the  draw,  and  who  are  already  enjoying 
a  substantial  bias  from  crude  cost  equalization  be  further  exempted 
from  purchasing  entitlements  ? 

Also  consider  two  small  refiners  of  the  same  capacity,  operating  in 
the  same  market,  one  of  which  is  an  entitlement  seller,  the  other  a  buy- 
er: What  sense  of  logic  or  fairness  would  allow  the  refinerv  who  is  an 
entitlement  buyer  exemption  from  that  obligation? 

By  what  stretch  of  the  imagination  can  one  conclude  that  an  advan- 
tage of  S3  per  barrel  or  7  cents  per  gallon  in  raw  material  cost  is  not 
disruptive  in  the  marketplace  when  one  considers  that  our  company  in 
the  last  10  years  has  earned  a  pretax  profit  of  less  than  2  cents 'per 
gallon !  l 

By  what  stretch  of  the  imagination  does  one  conclude  that  some 
refiners  need  a  7  cents  per  gallon  advantage  now  when  prior  to  the 
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Arab  embargo  and  the  FEA  these  same  refiners  operated  profitably 
with  only  a  1  to  2  cent  oil  import  advantage? 

Gentlemen,  we  believe  the  FEA  has  all  the  data  to  prove  that  special 
rule  Xo.  6  is  terrible  regulation  necessitated  by  the  mandate  of  bad 
legislation.  If  you  have  not  already  done  so,  we  urge  you  to  ask  them 
for  the  data.  Further,  we  specifically  recommend  that  you  ask  the  FEA 
to  report  to  you.  separately,  the  cost  and  volumes  of  crude  oil  to  ex- 
empted small  refiners  in  comparison  to  small  refiners  who  do  not  en- 
joy the  exemption.  It  should  be  an  eye  opener  and  make  your  decision 
to  support  the  amendment  eliminating  Special  Rule  Xo.  6  logical  and 
easy. 

It  is  our  hope  that  this  subcommittee  will  conclude  that  a  continua- 
tion of  the  exemption  is  unwarranted  and  will  support  the  President's 
amendment  both  in  the  full  committee  and  on  the  floor  of  the  House,  in 
the  event  a  disapproval  resolution  is  introduced. 

Thank  you  again  for  this  opportunity.  I  will  be  pleased  to  attempt 
to  respond  to  questions  you  may  have. 

Attachment  I 

Clark  Oil  &  Refining  Corp., 
Jlilicaukee,  Wis.,  January  15,  1916. 

Federal  Energy  Administration, 

Executive   Communications, 

^Ya.'<hington,  D.C. 

emergency  amendment — special  rule   no.    g 

We  join  in  the  chorus  of  those  within  the  petroleum  industry  and  the  Federal 
Energy  Administration  who  oppose  Special  Rule  Xo.  6.  Recognizing  that  the  word- 
ing of  section  403(a)  of  the  Energy  Policy  and  Conservation  Act  mandates  exemp- 
tion from  entitlement  purchases  for  those  small  refiners  whose  refining  capacity 
does  not  exceed  100,000  barrels  per  day  and  whose  old  oil  proportion  exceeds  the 
national  average,  we  realize  that  FEA  had  no  choice  but  to  adopt  this  special 
rule  in  order  to  comply  with  the  law.  The  brunt  of  our  criticism  is  therefore 
directed  toward  the  inequity  of  that  provision  of  the  law  itself.  We  also  believe 
that  the  FEA  has  erred  in  the  implementation  of  the  law  in  the  calculation  of 
entitlements  under  Special  Rule  Xo.  6. 

INEQUITY    OF    THE   LAW 

The  law  specifically  precludes  application  of  "entitlements"  purchase  obliga- 
tions to  the  first  50,000  barrels  per  day  of  old  oil  inputs  to  any  refiner  whose 
capacity  does  not  exceed  100,000  barrels  per  day.  This  directly  contradicts  and 
frustrates  the  intent  of  the  Emergency  Petroleum  Allocation  Act  which  in  part 
states  that  the  regulation  shall  provide  for — "preservation  of  an  economically 
sound  and  competitive  petroleum  industry  *  *  *  and  to  preserve  the  competitive 
viability  of  independent  refiners,  small  refiners  *  *  *" ;  and  further  "equitable 
distribution  of  crude  oil  *  *  *  at  equitable  prices  among  all  *  *  *  sectors  of 
the  petroleum  industry,  including  independent  refiners,  small  refiners  *  *  *." 

Clearly  the  two  most  important  concepts  are  equity  and  competition.  They 
are  interrelated.  Under  free-market  conditions  each  manufacturer  has  relatively 
equal  access  to  needed  raw  materials  at  comparable  (if  not  equal)  prices.  The 
major  variables  which  then  determine  competitive  product  prices  are  the  costs 
of  manufacture,  distribution,  and  administration.  If  one  is  relatively  efficient 
in  these  aspects  of  the  busines,  he  can  compete  with  others. 

However,  this  situation  no  longer  obtains  in  the  manufacture  and  sale  of 
petroleum  products.  With  crude  oil  prices  artificially  established  at  differing 
levels  by  our  own  and  foreign  governments,  and  with  regulated  access  to  the 
domestic  crude  oil  which  each  specific  refiner  is  eligible  to  purchase,  it  became 
necessary  to  develop  a  system  by  which  individual  refiners'  raw  material  costs 
would  approach  equality  in  order  that  they  might  effectively  remain  competitive. 
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Implementing  the  intent  of  the  Congress,  FEA  developed  regulations  for  the 

allocation  of  old  oil  (more  commonly  referred  to  as  the  entitlements  program) 
in  December  li)74.  Understandably,  this  program  did  not  achieve  the  desirable 
degree  of  "equity"  immediately.  However,  through  the  normal  evolutionary 
process  the  program  was  improved  until,  together  with  special  relief  granted 
through  the  "Exceptions"  procedure  to  those  refiners  who  qualified  because  of 
serious  financial  hardship,  it  had  at  least  achieved  the  desired  goal  in  recent 
months. 

The  exemption  granted  under  the  Energy  Policy  and  Conservation  Act 
destroys  the  equity  and  attendant  relative  competitiveness  of  many  refiners 
because  it  gives  a  tremendous  cost  advantage  to  approximately  38  refiners. 
regardless  of  need  ;  and,  in  so  doing  directly  harms  about  84  others,  of  which  67 
are  also  small  refiners  by  definition.  It  should  be  observed  that  raw  materials  is 
now  the  largest  single  cost  element  in  refined  product  prices,  representing  more 
than  half  of  the  selling  price  (exclusive  of  taxes).  Between  some  competing 
refiners,  this  cost  advantage  may  range  as  high  as  8  cents  per  gallon,  an  insur- 
mountable lead  if  competition  is  to  be  maintained. 

Inasmuch  as  the  new  law  authorizes  FEA  to  amend  its  regulations  to  avoid 
the  unjustified  advantages  which  may  result  from  the  "blanket  exemption" 
(subject  to  possible  disapproval  by  a  majority  of  either  legislative  body),  we 
urge  FEA  to  proceed  with  all  possible  haste  to  develop  such  amendments 
which  will  prevent  the  unwarranted  competitive  advantage  granted  to  some 
small  refiners  from  continuing.  Furthermore,  we  believe  that  FEA  should 
assist  in  providing  legislators  with  sufficient  information  so  that  a  further  mis- 
understanding of  the  potential  results  of  the  "small  refiner  exemption"  will  not 
result  in  disapproval  of  the  amendment  by  either  House  of  Congress. 

SPECIAL   RULE    NO.    6    CALCULATIONS 

Section  403(a)  of  EPCA  amends  section  4(e)  of  EPA  A.  Included  in  the 
amended  wording,  the  exemption  "small  not  affect — the  receipt  by  any  small 
refiner — of  payments  for  entitlements."  As  implemented,  Special  Rule  No.  6 
did  in  fact  reduce  (affect)  the  amont  of  the  payments  received  by  us  and  by 
60  other  small  refiners  for  entitlements  earned  on  October  runs.  We  therefore 
believe  that  the  calculation  fails  to  implement  the  letter  of  the  law  or  the 
intent  of  the  conferees,  as  espoused  by  Senator  Hartke  and  confirmed  by 
Senator  Jackson  "that  small  refiners  who  are  sellers  of  entitlements  should 
continue  to  receive  their  full  measure  of  entitlement  payments."  This  under- 
standing was  corroborated  on  the  floor  of  the  House  by  Representative  Krueger, 
who  said,  "the  exemption  expressly  protects  small  refiner  entitlement  sellers 
against  any  loss  of  entitlement  revenue  *  *  *" 

We  therefore  believe  that  all  entitlements  notices  calculated  under  the 
formula  set  forth  in  Special  Rule  No.  6  erroneously  fail  to  provide  our  full 
measure  and  protect  us  from  any  loss  of  entitlement  revenue.  Until  such  time 
as  the  regulatory  amendments  can  be  developed  which  will  prevent  unwarranted 
competitive  advantages  for  small  refiners  with  greater  proportional  old  oil,  the 
least  that  can  be  done  is  to  remove  the  direct  competitive  disadvantages  that 
we  and  other  small  refiners  are  suffering  by  these  erroneous  calculations. 

AREAS   OF  AGREEMENT 

We  commend  FEA  for  its  concern  over  the  potential  for  circumvention  of  the 
legislative  intent  through  new  processing  and/or  exchange  agreements  which 
might  tend  to  direct  additional  volumes  of  old  oil  into  the  refineries  of  exempt 
small  refiners,  thereby  reducing  the  equalization  benefits  to  others  who  are 
already  disadvantaged  by  their  relative  lack  of  access  to  price-controlled  old 
crude  oil. 

We  also  commend  FEA's  Deputy  Administrator  John  Hill,  for  publicly 
recognizing  the  small  refiner  exemption  for  exactly  what  it  is,  for  opposing 
it  as  an  atrocity,  and  for  his  stated  intention  to  work  to  remedy  the  situation. 
We  will  be  pleased  to  asist  him  in  that  effort  and  to  provide  any  statistical  or 
informational  backup  which  may  be  useful  in  achieving  the  common  goal. 

George  W.  Jandackk.  President. 
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DETRIMENTAL  EFFECT  Of  SMALL  REFINER  EXEMPTION  ON  THE  DECEMBER  1975  ENTITLEMENT  COSTS  CF 
REFINERS  WITH  CAPACITIES  LESS  THAN  50,000  EEL  D 
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DETRIMENTAL  EFFECT  OF  SMALL  REFINER  EXEMPTION  ON  THE  DECEMBER  1975  ENTITLEMENT  COSTS  OF  SMALL 
REFINERS  WITH  CAPACITIES  BETWEEN  50,000  BBL  AND  175,000  BBL/D 

ENTITLEMENTS  SELLERS  WHOSE  DECEMBER  ENTITLEMENTS  WERE  SUBSTANTIALLY  REDUCED 


List  dated 

Reduction 
quantity 

Name 

Dec.  12 

Dec. 31 

Value 

Apco. 

Clark 

Corco. 

Crown 

HIRI 

Koch 

Murphy.. 

National  Coop 

234,005 

555,810 

961,419 

228,707 

654,505 

667,772 

36,784 

84,709 

222,  089 
533,  362 
942, 166 
213,207 
614,794 
644,  783 
14,  850 
74,  290 
125,  069 
459,  266 

11,916 
22,  448 
19,  253 
15,  500 
12,711 
22,  989 
21,934 
10,419 
23,894 
11,592 

$102,715.92 
193,501.76 
165,  960. 86 
133,610.00 
109,  568.  82 
198, 165. 18 
189,071.08 
89,811.78 

Tenneco 

United  Ref'g 

148,963 

470,858 

205, 966.  28 
99,  923.  04 

Total 

4,043,532         3,870,876 

172,  656 

1,  488,  294.  72 

ENTITLEMENTS  BUYERS  WHOSE  DECEMBER  PURCHASE  OBLIGATION 

WAS  SUBSTANTIALLY  INCREASED 

List  dated 

Increased 
quantity 

Name 

Dec.  12 

Dec.  31 

Value 

Champlin.. 

Kerr  McGee 

388,734 

643,789 

420, 432 
681, 181 
231,242 

31,698 
37,  392 
14,  999 

$273,  236. 76 
322,319.04 

216,243 

129,  291.  38 

Total 

1,248,766          1 

i,  332,  855 

84,  089 

724,  847. 18 

EFFECT  OFSMALL  REFINER  EXEMPTION  ON  THE  DECEMBER  1975  ENTITLEMEfiY  COSTS  OF  MAJOR  REFINERS 

Cost  increase 

S=Seller 
B  =  Buyer 

Amerada  Hess $1,077,120.72  S 

American  Petrofina 334,  318.08  S 

Amoco 1,908,786.94  B 

Arco 1,361,865.18  S 

Ashland 667,265.58  S 

Citgo 567,127.04  B 

Coastal  States 238,644.70  S 

Conoco 642,121.04  B 

Exxon.. 2,469,250.72  B 

Getty 186,554.04  S 

Gulf. 1,359,374.00  B 

Marathon 493,943.24  B 

Mobil 1,384,854.72  B 

Phillips 774,938.00  S 

Shell 1,885,314.68  B 

Skelly 153,358.42  B 

Socal 1,963,860.12  S 

Sohio... 610,175.32  S 

Sunoco 965,612.40  B 

Texaco 12,126,614.34 

Union  of  California 820,753.30  B 


Aggregate 21,991,852.58 

»  Was  a  seller  on  original  (Dec.  12)  entitlement  notice;  exemption  caused  them  to  become  a  buyer  on  the  revised  (Dec. 
31)  notice.  Figure  represents  the  sum  of  revenue  lost  and  entitlements  purchased. 

[Kxeerpted  from  Piatt's  Oilgram  Trice  Service,  New  York  Edition,  Jan.  6,  1976] 

SMALL    KKFIXER    GAINS    FROM    ENTITLEMENTS    TOLD 

Washington,  January  5 — Twenty-four  domestic  refiners  will  have  their  av< 
feedstock  rests  reduced  by  $.42  to  $3.32/bbl  because  of  the  new  expanded  small 
refiner  entitlements  purchase  exemption  (Dec.  24  PS  and  related  story  elsewhere 
this  issue). 
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The  refiners  have  capacities  under  100,000  barrels  per  clay,  and  were  previously 
entitlement  buyers  under  FEA's  calculations,  because  their  old  oil  ratios  exceeded 
the  national  average. 

Oilgram  estimates  the  net  gain  of  these  firms  from  the  exemption,  and  the 
effects  on  their  average  crude  costs  in  the  following  chart.  All  calculations  were 
made  from  FEA  entitlements  data. 

Initial  costs  are  based  on  each  refiner's  original  old  oil  supply  ratio  for  Decem- 
ber. FEA  figures  show  the  weighted  average  old  oil  cost  to  small  refiners  in 
October  (covered  by  the  December  period)  was  $5.42/bbl.  The  weighted  average 
new,  released,  stripper  and  import  crude  cost  to  small  refiners  in  October  was 
$13.62/bbl.  It  is  from  these  averages  that  the  following  estimated  crude  costs 
were  derived. 


Estimated  crude  cost 


Net  gain  Per  barrel, 
Buyers  (December) 


With 

Initial 

adjustment 

$10.77 

$7.90 

10.68 

9.82 

10.76 

8.29 

10.68 

10.23 

10.66 

10.24 

10.70 

9.40 

10.72 

9.01 

10.66 

10.20 

10.78 

7.88 

10.71 

9.02 

10.66 

10.21 

10.70 

9.41 

10.70 

9.41 

10.72 

8.98 

10.71 

9.21 

10.66 

10.17 

10.67 

9.98 

10.67 

10.14 

10.79 

7.47 

10.70 

9.43 

10.72 

9.28 

10.68 

10.02 

10.66 

10.14 

10.66 

10.18 

Arizona $148,332.96  ($2.87) 

Bayou 109,861.90  (.86) 

Beacon 1,159,519.30  (2.47) 

Charter... 1,205,170.80  (.45) 

CRA 809,081.82  (.42) 

Delta 1,767,574.10  (1.30) 

Evangeline.. 107, 163.84  (1.71) 

Farmers... 537,620.78  (.46) 

Howell.. 3,315,510.60  (2.90) 

Hunt.... 1,347,271.50  (1.69) 

Husky 699,926.76  (.45) 

LaGloria 1,227,729.30  (1.29) 

Lakeside.... 394,847.72  (1.29) 

Little  Amer 924,132.96  (1.74) 

Newhall.. 598,253.86  (1.50) 

Pasco 1,143,977.00  (.49) 

Pennzoil 1,063,052.80  (.69) 

Rock  Island 589,461.46  (.53) 

Saber  Texas.... 478,987.54  (3.32) 

Southland. 891,911.40  (1.27) 

Tesoro.. 2,786,682.20  (1.44) 

Texas  City. 1,595,311.90  (.66) 

Union-Texas.... 154,375.58  (.52) 

Witco 494,831.10  (.48) 

In  addition  to  those  firms,  12  other  small  refiners  received  benefits  from  the 
new  exemption.  These  include  Dow  and  Monsanto,  primarily  petrochemical 
producers,  which  will  realize  cost  reductions  of  approximately  $2.41/bbl.  and 
$0.52  bbl.  respectively. 

The  10  remaining  firms,  feedstocks  costs  are  not  expected  to  be  lowered  by 
their  entitlement  benefits.  These  firms  are  Canal,  Caribou.  Claiborne,  Edginton- 
Oxnard,  Flint,  Morrison,  Placid,  Plateau,  Sage  Creek,  and  Warrior. 

Attachment  II 

State:mext  of  George  TV.  Jaxdacek,  President,  Clare:  Oil  & 
Refining  Corp. 

Members  of  the  panel,  ladies  and  gentlemen,  I  am  George  W. 
Jandacek,  president  of  Clark  Oil  &  Refining  Corp.  TVe  are  pleased  to 
be  here  today  to  share  our  thoughts  with  you  concerning  this  ex- 
tremely important  issue.  The  brief  statement  we  are  making  orally 
will  be  supplemented  by  more  detailed  written  comments. 

The  basic  purpose  of  the  entitlements  program,  which  is  equaliza- 
tion of  crude  oil  costs  among  refiners,  cannot  be  emphasized  too 
strongly.  If  refiners'  crude  oil  costs  are  equalized,  product  prices  at  all 
levels  in  the  distribution  chain  fall  into  place  almost  automatically. 
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Conversely,  every  action  which  grants  a  specific  refiner  or  group  of 
refiners  a  relative  advantage  in  raw  materials  costs  increases  com- 
petitive disparities  between  refiners  and  their  respective  customer.-. 

Because  of  our  strong  conviction  that  full  and  complete  equalization 
of  refiner  raw  materials  costs  is  essential  to  our  continued  economic 
viability — and  to  that  of  independent  refiners,  generally — we  have  al- 
ways supported  the  concept  of  the  entitlements  program,  but  opposed 
all  efforts  to  extend  or  dilute  it.  We  have  even  questioned  the  desir- 
ability of  the  bias  for  small  refiners,  which  does,  at  least,  apply 
equitably  to  competing  refiners  of  similar  size. 

The  legislatively  mandated  exemption  and  Special  Rule  No.  6  imple- 
menting it  are  totally  unfair  and  inequitable.  They  cannot  be  defended 
by  any  reasoned  analysis.  Only  some  of  the  small  refiners  benefit  from 
them,  while  other  small  refiners  suffer  tremendously.  We  are  en- 
couraged that  FEA  now  has  accumulated  and  published  data  which 
conclusively  proves  this  point ;  and  hopeful  that  Members  of  the  Leg- 
islature will  now  comprehend  the  full  impact  of  the  horror  they  have 
wrought  by  including  this  provision  in  the  law,  and  will  not  dis- 
approve appropriate  corrective  action. 

For  the  month  of  December  1975,  the  small  refiner  exemption 
created  a  situation  where  post-entitlement  crude  oil  costs  for  refiners 
in  our  district  varied  from  a  low  of  15  cents  to  a  high  of  30  cents  per 
gallon.  In  the  market  area  where  we  compete,  some  refiners'  net  crude 
cost  was  as  low  as  13  cents,  while  our  was  nearly  27  cents  per  gallon. 
This  is  obviously  an  insurmountable  competitive  advantage.  Our 
company's  average  pretax  net  profit  per  gallon  over  the  past  10  years 
has  been  less  than  2  cents  per  gallon.  Many  major  competitors  have 
reported  similar  margins  for  their  refining  and  marketing  operations. 
With  historic  margins  such  as  these,  there  is  no  way  we  can  compete 
with  refiners  who  begin  with  raw  material  cost  advantages  ranging  up 
to  14  cents. 

FPCA's  tentative  determination  that  the  exemption  results  in  unfair 
advantages  and  impairs  its  ability  to  achieve  the  objectives  delineate*  1 
in  section  4(b)  of  the  Emergency  Petroleum  Allocation  Act  is  more 
than  valid.  It  should  have  been  so  apparent  as  to  make  the  3-  (now  4-) 
month  test  period  unnecessary.  The  proposed  solution  appears  to  be  a 
compromise  which  will  reduce — but  not  eliminate — the  unfair  com- 
petitive situation.  If  it  is  the  best  compromise  possible,  we  have  no 
choice  but  to  support  it  and  hope  that  further  remedial  action  may 
come  about  at  some  future  time. 

On  the  other  hand,  we  believe  that  the  bias  is  somewhat  fairer.  A 
small  increase  in  the  bias — say  one-half  cent  or  less  per  gallon  for  all 
of  the  small  refiners — would  be  preferable  to  a  1-cent  advantage  for 
a  selected  few  of  them.  Even  this  is  significant.  In  the  pre-embargo 
years  of  $4  per  barrel  crude,  wholesale  competitive  prices  were  such 
that  one-quarter  and  sometimes  even  one-eighth  of  a  cent  per  gallon 
were  determinative  as  to  which  refiner  got  the  sale.  Gasoline  prices 
varied  in  a  range  of  only  1  to  2  cents  between  branded  major  and  un- 
branded  independent  retailers  at  most  times:  differentials  of  greater 
magnitude  resulred  in  significant  shifts  in  market  share.  A  logical  case 
could  possibly  be  made  for  granting  small  refiners  an  additional  one- 
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half-cent  advantage  now  that  the  average  cost  of  crude  has  increased 
to  almost  $10  per  barrel. 

In  summary,  we  urge  elimination  of  Special  Rule  Xo.  6  because  it  is 
totally  unfair  and  competitively  devastating.  We  do  not  believe  any 
further  advantage  need  be  given  any  refiner,  but.  if  one  is  granted,  we 
believe  it  would  be  extremely  difficult  to  find  reasons  to  justify  more 
than  one-half  cent  per  gallon.  Any  such  advantage  granted  should 
apply  to  all  refiners  of  similar  size,  not  just  to  those  who  already  enjoy 
the  best  of  all  worlds.  Frankly,  we  would  be  hard-pressed  to  present 
justification  for  this  additional  one-half -cent-per-gallon  advantage. 

Thank  you.  I  will  be  pleased  to  respond  to  your  questions. 

Attachment  III 

Clark  Oil  &  Refining  Corp., 
Milwaukee,  Wis.,  March  24  ,1976. 

Re  modification  of  small  refiner  entitlement  purchase  exemption. 
Federal  Energy  Administration, 
Executive  Communications, 
Washington,  B.C. 

Clark  Oil  &  Refining  Corp.,  is  opposed  to  any  special  treatment  for  some 
small  refiners  which  results  in  disparities  in  crude  costs  and  a  substantial  compe- 
titive advantage  for  these  refiners  vis-a-vis  the  balance  of  the  industry  and, 
Specifically,  against  other  small  refiners. 

The  benefit  to  certain  small  selected  refiners  is  unwarranted  for  many  rea- 
sons which  we  will  discuss  in  detail  later  in  this  paper.  Section  403(a)  of  the 
EPCA  of  1975  was  certainly  unwarranted,  and  if  unwarranted,  any  tamper- 
ing of  the  relief  attempted  by  FEA  is  welcome.  But,  Clark  suggests  that  the 
only  true  correction  of  the  inequities  of  this  section  would  be  FEA  action  to 
remove  this  section  from  that  act. 

There  was  nothing  magic  about  the  contract  freeze  date  of  December  1,  1973, 
or  the  new  date  of  January  1,  1976,  which  maintain  supplier/purchaser  agree- 
ments in  effect  for  the  duration  of  the  crude  oil  allocation  program.  As  of  those 
dates  certain  refiners  found  themselves  with  a  quantity  of  domestic  crude  oil 
defined  as  old  oil  and  upper  tier  crude  oil.  Old  oil  had  a  frozen  price  averaging 
85.25  per  barrel,  a  price  which  is  presently  S6.03  per  barel  less  than  the  average 
nominal  price  for  domestic  upper  tier  crude  and  as  much  as  $8.50  per  barrel  less 
than  imported  crude.  Refiners  with  more  than  the  national  average  of  old  oil 
did  not  attain  that  position  because  of  their  business  acumen.  They  were  simply 
beneficiaries  under  "the  luck  of  the  draw." 

The  entitlements  program  was  developed  to  equalize  crude  costs.  At  the  begin- 
ning of  the  program,  small  refiners  who  would  have  been  immediate  entitle- 
ments buyers  were  phased  into  the  program  over  a  4-month  period  to  cushion  the 
impact  upon  their  cash  flow  and  to  enable  them  to  accumulate  cash  for  subse- 
quent entitlements  purchases.  At  the  same  time,  notice  was  published  that  those 
small  refiners  who  would  be  purchasers  in  the  near  future  could  file  a  petition  for 
exception  with  the  FEA  Office  of  Exceptions  and  Appeals  where  relief  from  some 
or  all  of  the  purchase  requirements  would  be  granted  upon  proof  of  extreme 
hardship  to  that  specific  refiner.  Although  Clark  believes  that  relief  granted 
during  the  period  of  February  through  October,  1975,  was  not  in  all  cases  war- 
ranted, at  least  each  individual  refiner's  case  was  investigated  in  detail  with 
some  being  granted  total  relief,  some  partial  relief,  and  some  no  relief. 

However,  that  was  not  satisfactory  to  a  hard  core  group  of  some  30  refiners 
who  pressured  and  misled  Congress  into  enacting  section  403(a)  of  EPCA. 
despite  the  opposition  of  Clark  and  a  few  other  small  refiners.  Their  reasoning 
was  that  small  refiners  need  the  crude  cost  advantage  to  compete  with  the 
'•majors"  and  because  that  had  to  pay  attorney  fees  and  justify  with  their  bal- 
ance sheets  the  need  for  exception  relief.  They  also  argued  that  they  could  not 
plan  for  future  operations  or  expansions  if  they  had  to  file  an  exception  request 
every  few  months. 

However,  as  can  be  seen  now,  the  exemption  has  benefited  only  half  the  small 
refiners  in  the  4  effective  months  and  something  less  than  that  in  any  one  month. 
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Ir  is  distorting  markets,  affecting  the  crude  oil  cost  equalization  program,  re- 
sulting in  anomalies  in  crude  oil  movements,  providing  for  nonrecovery  of  costs 
by  unbeneliting  small  refiner  competitors,  providing  a  disincentive  for  efficient 
business  operations  for  those  benefited,  and  subsidizing  certain  geographic  mar- 
kets at  the  expense  of  those  markets  not  benefiting. 

Clark's  detailed  statement  will  be  directed  at  both  section  403(a)  of  EPCA 
and  at  the  proposed  1  cent  per  gallon  advantage  with  which  this  rulemaking  is 
concerned.  Clark  emphasizes  that  1  cent  per  gallon  is  better  than  the  status  qn  I 
but  that  any  advantage  is  unwarranted. 

SMALL   REFINER   LEGISLATIVE    STATUS 

A  detailed  discussion  of  the  provisions  of  the  Federal  Energy  Administration 
Act,  the  Emergency  Petroleum  Allocation  Act,  and  the  Energy  Policy  and  Con- 
servation Act  is  not  again  necessary  except  to  emphasize  several  factors.  The 
Administrator  is  directed  to  develop  regulations  to  preserve  an  economically 
sound  and  competitive  petroleum  industry  including  preservation  of  the  com- 
petitive viability  of  small  and  independent  refiners  and  branded  and  nonbranded 
independent  marketers.  Regulations  are  also  to  provide  equitable  distribution 
of  petroleum  and  petroleum  products  at  equitable  prices  in  all  areas  of  the 
United  States  and  among  all  segments  of  the  industry.  The  FEA  directs  the 
Administrator  to  promote  stability  in  prices  to  the  consumer,  promote  free  and 
open  competition  in  all  aspects  of  the  energy  field,  and  to  prevent  unreasonable 
profits  in  any  segment  of  the  industry. 

Any  crude  cost  benefit  not  accruing  to  all  small  refiners  or  all  areas  of  the 
country  obviously  does  not  accomplish  the  directives  of  the  various  energy  acts. 
('lark  submits  that  FEA  must  resolve  this  conflict  between  section  403(a)  of  the 
EPCA  and  the  sections  alluded  to  above  by  submitting  to  Congress  an  amend- 
ment which  would  eliminate  section  403(a)  as  a  viable  legislative  mandate  or 
risk  remedial  legal  action  seeking  court  direction  to  do  so. 

NEITHER    THE    PROPOSED    RULE    NOR    SECTION    403(a)     BENEFIT    ALL    SMALL    REFINERS 

Recent  refinery  listings  indicate  there  are  119  small  refiners  in  this  country. 
FEA  data  indicates  a  maximum  of  62  refiners,  who,  in  the  first  4  months  of  the 
exemption,  benefited  in  any  one  month  by  not  having  to  purchase  entitlements. 
This  means  that  57  small  refiners  did  not  benefit  and,  in  fact,  had  their  entitle- 
ments for  sale  reduced  because  of  the  effect  of  the  exemption.  In  any  one  month. 
the  effects  of  the  exemption  result  in  disproportionately  high  costs  for  crude  oil 
for  more  than  half  of  the  small  refiners  in  this  country  while  their  small  refiner 
competitors  have  disproportionately  low  crude  costs  and  thus  a  significant  com- 
petitive advantage. 

SUBSTANTIAL    COMPANIES   BENEFIT   FROM    THE   EXEMPTION 

It  can  be  assumed  that  Congress  intended  to  benefit  those  small  and  independ- 
ent refiners  whose  business  was  limited  to  the  oil  industry  and  particularly  to 
refining  and  marketing.  A  review  of  beneficiaries  in  the  first  4  months  indicates 
the  following  substantial  companies  receiving  benefits:  Monsanto,  Texas  Eastern 
(LaGloria),  Esmark  (Vickers).  Tesoro,  Reserve  (Mohawk).  Pennzoil.  Hunt  Oil 
Co..  Diamond  Shamrock,  Allied  Chemical  (Union  Texas),  and  Agway  (Texas  City 
Refinery). 

COMPETITIVE    BENEFITS    SHOULD    BE    MEASURED    AGAINST    MAJOR    INTEGRATED    REFINER 
WEIGHTED  AVERAGE   CRUDE   COST 

Clark  reiterates  its  belief  that  there  should  be  no  favorable  treatment  for  a 
portion  of  the  industry  at  the  expense  of  other  companies  similarly  situated  or. 
for  that  matter,  at  the  expense  of  the  majors  whose  independent  dealers  must 
compete  with  product  from  the  beneficiaries. 

However,  if  there  must  be  a  benefit,  the  measurement  should  be  from  a 
weighted  average  crude  cost  best  represented  nationwide  by  the  integrated  com- 
panies' weighted  average  crude  cost.  There  was  no  intent  on  the  part  of  Congress 
to  give  any  "small"  refiner  a  competitive  advantage  over  his  "small"  competitor. 
However,  as  implemented  with  the  inclusion  of  the  small  refiner  bias,  the  com- 
petitive advantage  shows  up  versus  a  small  refiner  entitlements  seller  of  the  same 
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size.  The  disparity  against  the  major  is  only  enlarged,  very  possibly  resulting  in  a 
loss  of  market  or  profit  margin  for  the  branded,  independent  dealer. 

THE    EXEMPTION    A.\D    PREVIOUS    EXCEPTIONS    BELIEF    DO    NOT    RECOGNIZE    THE 
COMPETITIVE  POSITION   OF  OTHER   SMALT,  REFINER   SELLERS 

FEA  regulations  have  limited  product  prices  to  those  in  effect  on  May  15,  1973, 
plus  product  cost  increases.  Nonproduct  cost  increases  were  recoverable  if  profit 
margin  limitations  were  not  exceeded.  It  is  doubtful  that  those  small  refiners  who 
have  been  consistent  entitlements  sellers  are  fully  recovering  all  increased  costs. 

Exceptions  and  appeals  relief  has  been  given  to  allow  a  refiner  the  lower  of 
his  historic  profit  margin  or  an  arithmetic  average  return  on  invested  capital. 
There  is  no  quarantee  of  that  type  for  small  refiner  entitlements  sellers.  In  the 
past  21  months,  competition  has  forced  Clark  and  others  similarly  situated  to 
absorb  nonproduct  cost  increases  in  order  to  maintain  market  share.  Those 
excepted  by  exceptions  and  appeals  are  able  to  use  full  passthroughs  for  their 
product  cost  base.  Therefore,  while  a  market  survey  may  indicate  that  an  entitle- 
ments buyer  cannot  raise  his  prices,  it  should  be  emphasized  that  his  prices 
reflect  a  greater  passthrough  of  costs  than  his  small  refiner  competitor  who  must 
sell  entitlements  to  equalize  his  crude  costs.  Perpetuation  of  that  type  of  relief. 
either  through  this  proposal  or  by  a  full  exemption  will  certainly  have  the  effect 
of  stifling  competition  on  the  part  of  the  nonexempted  refiners. 

On  appendix  A,  attached  hereto,  Clerk  has  compiled  a  listing  of  certain  small 
refiners  comparing  profits  as  a  return  on  sales  and  sales  growth  in  1975.  This 
listing  is  based  on  financial  summaries  reported  in  The  Wall  Street  Journal. 
Earth  Resources,  Delta,  Edgington.  Holly.  Navajo,  Howell,  Husky,  Oil  Shale 
Corp.,  and  Pasco  all  have  consistently  refined  an  amount  of  old  oil  in  excess 
of  the  National  Old  Oil  Supply  Ratio ;  and  all,  except  for  Howell,  received  sub- 
stantial relief  from  the  FEA  Office  of  Exceptions  and  Appeals.  Clark.  United, 
and  Crown  are  small  refiners  who  have  consistently  refined  less  than  NOOSR 
and  who  have  not  received  exceptions  and  appeals  relief.  Several  assumptions 
can  be  made  from  this  limited  data  : 

< 1 1  Profits  computed  as  a  return  on  sales  percentage  were  substantially  higher 
for  those  companies  refining  more  old  oil  than  the  national  average  than  were 
the  profits  of  the  small  refiners  running  less  old  oil  than  the  national  average. 

( 2 1  Year  to  year  fluctuations  of  profit  margins  indicates  that  exceptions  and 
appeals  relief  tended  to  maintain  high  1974  profit  margins  for  those  refiners 
who.  under  a  blanket  exemption  under  section  403(a),  would  incur  the  same 
advantages  in  1976.  The  three  small  refiners  that  were  sellers  of  entitlements 
had  an  average  1975  return  on  sales  of  2.28  percent  as  against  14.60  percent  for 
those  companies  who  did  or  would  have  purchased  entitlements  (Oil  Shale  had 
a  1975  loss  due  to  nonrefining  factors). 

<  3  t  The  three  small  sellers  of  entitlements  increased  sales  revenues  in  1975 
by  an  average  8.79  percent,  not  enough  to  even  account  for  product  cost  in- 
ereases  and  inflation.  The  eight  refiners  with  the  greater  portions  of  old  oil 
as  a  group  increased  sales  18.84  percent.  Several  refiners  having  exception  relief 
exhibited  sales  growth  of  62.7  perent  (Earth  Resources-Delta),  62.11  percent 
(  Holly-Navajo),  and  29.50  percent  (Pasco). 

Several  conclusions  can  be  made  from  the  simple  data  published.  Those  re- 
finer-buyers who  were  awarded  relief  must  have  entered  or  enlarged  markets  at 
the  exi>ense  of  competition.  Since  returns  on  sales  were  consistent  in  1975  and 
1976,  those  same  refiners  were  passing  through  all  or  substantial  amounts  of 
their  increased  costs.  Exception  and  appeal  relief  resulted  in  conditions  in 
regard  to  costs  and  prices  which  were  not  available  to  Clark.  Crown,  and  United 
members  of  the  same  segment  of  the  industry  as  their  benefitted  brethren. 

MARKET    ANALYSIS    AND    COMPARABLE   COMPETITIVE   ADVANTAGE 

Though  retail  market  prices  of  products  (e.g.  gasoline  pump  prices)  may  be 
indicative  of  competitive  disparities  caused  by  the  Special  Rule  No.  6  exemption, 
we  doubt  that  they  are  the  most  accurate  measure  of  the  problem.  Rather  it  is 
the  price  at  the  refinery  gate  (wholesale)  which  is  somewhat  related  to  each 
refiner's  crude  oil  cost.  Even  at  that  point  increased  nonproduct  costs  may  or 
may  not  be  included  in  the  price,  contributing  to  the  disparities  among  refiners. 
P>ia*<  or  exemption  built  into  the  crude  cost  equalization  program  should  not 
attempt  to  compensate  for  operating  and  distribution  cost  differences. 
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Moreover,  the  degree  to  which  individual  refiners  have  recovered  (or  hanked) 
Increased  costs  will  be  most  revealing  with  respect  to  advantages  enjoyed  or  dis- 
advantages suffered  by  them.  It  should  be  obvious  that  a  refiner  who  is  adding 
to  a  bank  of  unrecovered  cost  increases  is  not  doing  so  by  choice.  Rather,  his 
prices  are  responding  to  competitive  influences  in  an  effort  to  retain  market 
share.  Conversely,  those  refiners  who  are  currently  able  to  recover  all  of  their 
increased  costs  or  even  those  attributable  to  only  product  cost  increases  must 
enjoy  a  greater  degree  of  profitability.  We  believe  it  is  valid  to  assume  that 
they  are  the  one  wiio  establish  the  comi>etitive  price. 

Sources  of  data  to  prove  these  points  are  available  to  FEA  without  addi- 
tional burdensome  reporting  requirements.  Each  refiner  submits  a  monthly  cost 
allocation  report  CFEO-96)  on  which  he  details  increases  in  his  product  costs 
as  well  as  the  recovered  and  unrecovered  amounts  of  such  costs.  Monthly  crude 
oil  runs  are  also  reported  by  each  refiner  on  P  102-M-O.  From  them  FEA  can 
readily  ascertain  the  degree  of  utilization  of  each  refiner's  capacity.  Down- 
trends in  utilization  of  capacity  indicate  loss  of  market;  uptrends  and  full  utli- 
za tit ui  reveal  market  share  increases  and  can  certainly  be  construed  as  the  re- 
Milt  of  ultracompetitive  prices.  P  302-M-l  reports  are  also  submitted  monthly  by 
all  refiners  on  which  price  information  is  detailed.  In  addition,  many  refiners 
submit  monthly  P  300-M-O  reports  detailing  market  share  data.  We  submit  that 
FEA  has  no  lack  of  data  ;  only  lack  of  utilization  of  the  data  it  already  possesses. 

If  retail  market  share  and  price  information  is  essential  it  can  best  be  ob- 
tained from  professionals  who  are  in  the  business  of  tabulating  and  publishing 
such  information.  To  our  knowledge,  the  most  comprehensive  and  reliable  work 
in  this  area  is  done  by  Lundberg  Survey,  Inc. 

SPECIAL    TREATMENT    EXEMPTING    SOME    SMALL    REFINERS    HAS    AFFECTED    OLD    CRUDE 

OIL    RECEIPTS 

Referring  to  FEA  entitlements  data  (Appendix  B),  it  is  apparent  that  those 
refiners  who  are  exempted  from  purchasing  entitlements  are  increasing  the 
amount  of  old  oil  they  are  processing  in  their  refineries.  From  January  1975  to 
January  1076,  the  national  figures  for  old  oil  processed  in  all  domestic  refineries 
was  reduced  from  153.104,333  to  136,301,701,  or  stated  otherwise,  the  1976  figure 
was  89.35  percent  of  the  year  earlier  level. 

At  the  same  time,  those  refineries  who  were  exempt  under  Special  Rule  No.  6 
in  any  one  of  the  first  4  months  of  the  rule  processed  virtually  the  same  amount 
of  old  oil  in  January  1976,  that  they  did  in  January  1975.  Their  1976  monthly 
old  oil  runs  were  97.97  percent  of  the  comparable  month  a  year  earlier ! 

The  total  old  oil  figures  for  the  industry  represent  natural  declines  in  produc- 
tion of  old  oil  and  are  not  surprising.  What  is  surprising  is  that  enterprising 
small  refiner  beneficiaries  are  incurring  benefits  that  certainly  were  not  antici- 
pated by  Congress.  Any  number  of  business  agreements  could  have  been  made 
to  circumvent  the  intent  of  Congress.  Clark  submits  that  congressional  intent 
was  to.  at  most,  protect  certain  small  refiners  based  on  their  Spring  1975  crude 
oil  position.  Therefore,  to  correct  current  crude  oil  runs  distortion  and  to  main- 
tain past  old  oil  ratios  for  entitlement  calculation,  any  freeze  date  on  process- 
ing agreements  and  old  oil  amounts  exempted  from  entitlements  purchases 
should  be  no  later  than  July  1.  1975. 

Appendix  C  details  crude  oil  receipts  for  each  for  the  small  refiners  under 
100. 000  B/D  who  were  exempted  by  Special  Rule  No.  6  in  any  one  of  the  first  4 
months.  It  should  be  noted  that  analysis  of  particular  companies  indicate  tam- 
pering with  the  intent  of  section  403(a)  of  EPCA.  Some  refineries  monthly  runs 
vacillate  so  much  that  no  one  can  predict  whether  they'll  be  an  entitlements 
seller  or  an  exempted  refiner  (Canal.  Farmers  Union,  Golden  Eagle.  Husky. 
Monsanto,  Pennzoil,  Powerine,  Sunland,  Tesoro,  Union-Texas,  Vickers,  West 
-  .  Western.  Witco).  Clark  again  submits  that  this  is  indicative  of  tamper- 
ing with  runs  and  receipts  and  old  oil  contracts  which  gives  a  company  the  best 
of  both  worlds. 

Dependent  on  old  oil  runs,  crude  costs  vacillate  vis-a-vis  other  refiners  and 
result  in  inequities  as  against  nonbenefitted  refiners.  Such  a  finding  compels 
FEA  to  go  back  to  Congress  to  eliminate  the  exemption. 

Other  refiners,  in  anticipation  of  such  an  exemption,  have  apparently  found  a 
way  to  increase  old  oil  receipts  (Beacon,  Rock  Island.  Powerine.  San  Joaquin. 
Fletcher,  Toscapetro.  Pasco.  Young  and  Golden  Ea.srle).  With  continuation  of 
the  exemption,  such  distortions  will  probably  become  more  frequent. 
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EXCEPTION    AXD    APPEALS 

Clark's  response  to  questions  regarding  exemptions  and  appeals  relief  is 
twofold. 

Clark  believes  that  relief  should  not  be  granted  for  a  period  longer  than  3 
months.  Excessive  relief  based  on  projections  can  be  readily  and  speedily  cor- 
rected if  pro  forma  income  statements  indicate  that  a  company  is  benefitted 
excessively  against  industry  norms. 

Second,  Clark  recommends  that  any  application  for  relief  should  prompt  notifi- 
cation to  small  refiner  and  large  refiner  competitors.  Such  opportunity  to  inter- 
vene will  provide  FEA  with  true  market  data  and  potential  market  disruption. 

Finally.  Clark  restates  its  position  that  relief  based  on  historic  profitability  or 
return  on  investment  does  not  recognize  the  competitive  viability  of  small  re- 
finer competitors.  Relief  previously  granted  to  certain  refiners  has  resulted  in 
lost  market  share  and  reduced  margins  for  other  small  refiners.  No  one  guaran- 
tees Clark  such  a  return  or  profit.  To  do  so  for  other  refiners  peculiarly  situated 
is  to  reward  inefficient  operation,  subsidize  particular  consumers,  and  upset  the 
strength  of  free  and  open  markets. 

SUMMAEY 

Clark  submits  that  FEA  can  take  corrective  action  based  on  known  statistical 
data.  Profit  statements,  refinery  runs,  dealer  margins,  old  oil  receipts,  and  other 
factors  indicate  the  unwarranted  strength  of  most  exempted  refiners  and  the 
weakness  of  refinery  and  marketing  operations  for  nonbenefitted  small  refiners 
and  integrated  companies.  Clark  is  willing  to  support  FEA  in  any  corrective 
action  taken. 

JEFFEEY  A.  FPvITZLEX. 
APPENDIX  A 

SMALL  REFINER  BENEFICIARIES  HAD  GREATER  RETURNS  AND  PROFITS  IN  1975  THAN  SMALL  REFINER 

ENTITLEMENTS  SELLERS 

[Quarter-  Profits  as  a  return  on  sales] 


Quarter— Profits  as  gross 
return  on  sales 

Year— Profits  as  gross 
return  on  sales 

Sales  d 

1975 

1974 

1975 

1974 

Quarter 

Year 

Earth  resources: 

4th  quarter 

10.6 

12.2 
6.81  . 
6.29  . 

8.6 

10 

-1-40.8 
+16.51  „ 

+62.7 

2d  quarter 

7.44 

1st  6  mo 

6.95 

+22.52 

Edgington: 

3d  quarter 

(23.55).. 

4th  quarter 

17.08 

14.  59  . 

§."53". 

8.60  . 

10.74  , 
3.99  . 

(37.  88) 

6  mo  .. 

"'..'..'.'. 6."40 

8.47 

19.21 
5.93 

19.91  .. 
6.34  .. 

(31.37) 
62.11 

Holly: 

Year 

2d  quarter 

12.98  __ 

6  mo  (1-31)  :  ..  . 

24~04 

"" 12.78".. 

22.48 

Howell:  Year 

15.37 

4.65 

(13.27) 

Husky: 

6  mo 

4.33  „ 

Year... 

15.24 

13.03  .. 

4.39 

Oil  shale: 
3d  quarter 

16.05  .. 

4th  quarter 

Year 

17.83 

Pasco:  3d  quarter 

10.82 

13.32  . 
-) 

39 

41.18 

29.50 

Clark  (seller): 
Quarter 

2.55  ( 

1.17  (... 

) 

3.81 

Year.    . 

United  (seller): 
Quarter 

2.50 

3.55 

3.46 

3.08 

23.88 

6.96 

Year.. 

Crown  (seller):  Year 

2.22 

4.74  __ 

15.59 
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APPENDIX  C 
CRUDE  OIL  RECEIPTS  BY  MONTH  OF  SMALL  REFINERS  BENEFITTED  UNDER  EPCA  SEC.  403(a),  1S75 


Company 

January 

March 

April 

May 

June 

Allied.... 

145,304 

43,816 

i  70,  589 

61,105 

151,209 

Arizona 

144,491 

i  40,  816 

i  39,  576 

0 

i  38,  203 

Bayou 

122,687 

i  29,  556 

i  36,  876 

i  42, 178 

i  38, 104 

Beacon... 

317,914 

344,  532 

281,514 

292,  845 

306,074 

Canal 

58,157 

53,  625 

61,822 

61,497 

67,939 

Caribou 

104,477 

71,643 

i  66, 122 

109,  342 

49,  238 

Charter. 

1,124,748 

751,829 

1961,758 

1,  040,  996 

1,003,323 

Claiborne... 

78,203 

90,  074 

79,  902 

78,  512 

74,  370 

CRA-Farmland 

654,657 

555,  966 

464,  760 

747,  769 

726,410 

Crystal  Oil 

230,481 

12-92,659 

i  132,012 

i  171,528 
12  508,612 

i  189,155 
2  519,  386 

Delta... 

638,921 

554,  850 

2  605, 178 

Diamond 

661.105 

683,  507 

i  646,  848 

673, 791 

647.638 

Eddy 

42,240 

134,810 

41,  593 

i  39,  444 

40,318 

Edgington... 

483,  072 

453,932 

617,  373 

457,  094 

357  117 

Edgington-Oxn 

113,602 

18,318 

17,413 

115,405 

i  13,354 

Evangeline.. 

28,947 

42, 195 

42,  027 

31,242 

36,  513 

Famariss... 

395,333 

(3) 

<*> 

(3) 

(3) 

Farmers  Union 

1376,847 

i  134,  758 

219,470 

i  227,  793 

i  344,  460 

Fletcher 

339,345 

259,  624 

283,  874 

0 

(3) 

Flint 

12,137 

10,789 

11,701 

i  11,776 

12,  592 

Golden  Eagle 

1160,270 

208,  808 

191.214 

1175,102 

i  107,235 

348.  299 

(3) 

m 

CO 

850,  383 

803, 151 

Howell 

743,104 

942,  593 

834,  426 

Hunt. 

238,329 

214,  964 

i  123, 135 

215,  745 

28,  554 

Husky 

J  &  W... 

606,547 

(3) 

P) 

(3) 

(3) 

144,726 

i  42,  768 

i  49,  436 

i  40,  271 

(3) 

Lagloria. . . 

418,867 

559,010 

546,  293 

510,  961 

408,  288 

Lakeside 

17,700 

i  3,  537 

i  11,951 

i  5,  421 

12,075 

Laketon 

2  206,292 

12  42,901 

12  59,932 

2  127,758 

2  141,869 

Little  America 

1219,485 

i  236.  347 

i  209,  9C9 

281,  579 

1208,511 

Midland 

1212,724 

130,  S51 

i  150,432 

285,  610 

O) 

Mohawk... 

664,547 

i  472, 703 

549,  225 

504,  820 

489,  041 

Monsanto.. 

481,459 

i  264,  608 

317,220 

1225,724 

i  264,  887 

Morrison. 

12,403 

3,654 

i  2,  895 

i  7,  056 

i  5,  602 

North  America — Petro.. 

195,848 

152,355 
413,663 

88,019 
354,  715 

83,  328 

137,099 

Navajo.... 

420,157 

(3) 

Newhall 

178,238 

1*50,042 

12  74,  0^0 

1 2  76,  941 

2  118,499 

Oil  Shale 

960,  389 

(3) 

2  361,213 

(3) 

(3) 
(3> 

(3) 

OKC 

385,590 

(3) 

Pasco 

919,620 

2  920, 665 

(3) 

(3) 

(3) 

Penzoil... 

1480,109 

616, 170 

i  539,  594 

637,  591 

575,  622 

Placid... 

1300,663 

459,462  . 

398,  726 

333, 921 

i  251,  588 

Plateau... 

94, 151 

93,  244 

105,  466 

103,  987 

i  87,  797 

Powerine 

517,551 

(3) 

(3) 

(3) 

(3) 

Rock  Island.. 

537,399 

488,  677 

422,  925 

(3) 

(3) 

Saber-Tex.. 

-3,  854 

94, 196 

125,  370 

97,318 

Sage  Creek 

i  3,  699 

4,831 

5,495 

7,066 

i  2,  536 

San  Joaquin... 

205,  826 

2  209,  576 

2  195,316 

2  302,  713 

1 2  22,  625 

Sigmor 

0  . 

South  Hampton 

170,047 

99,846 

i  53,  438 

i  89,  852 

i  93,  767 

Southland 

367,632 

2  362,  436 

2  323,  328 

2  422,511 

2  334,  843 

Sunland.. 

181,803 

i  8,  4S5 

203,  499 

1110,412 

126, 135 

Tesoro 

1,153,113 

1,023,474 

1,128,516 

1,119,311 

1,241,273 

Texas  Asphalt.. 

1577 

i  1,008 
1871,608 

i  1,  840 
1911,197 

i  1,  080 
962,  931 

1989 

Texas  City 

1690,569 

852,  945 

Thagard... 

53,627 

(3) 

(3) 

(3) 

(3) 

Thunderbird 

139,245 

»  138,  696 

156,  0S8 

123,  203 

1138,052 

Union  Texas 

129,351 

168,  707 

257,  509 

212, 184 

235,  406 

Vickers 

1306,673 

i  310,  000 

i  327,  833 

i  343, 165 

i  277, 153 

Warrior 

60,285 

45,  926 

33,  579 

38,  405 

38,  226 

West  Coast 

133,351 

i  -65,  467 

60,  454 

89, 100 

i  -14,  949 

Western 

1887 

i  -8,  054 

i  12,  041 

i  2,  588 

U2,025 

Wickett 

0  . 

22,  454 

WITCO 

394,657 

1 129,  558 

i  159,  394 

i  183,  558 

542, 147 

Young 

66,727 

(3) 

(3) 

(3) 

(3) 

Total 

18,775,204 

13,  947,  462 

13,  623,  724 

13, 175,  585 

12, 157,  808 

E.  &  A.  Exempt 

•  4,  000,  000 

4,  658,  388 

5,  770,  894 

6,  352,  924 

Total.... 

18,775,204 

U7,947,462 

18,282,112 

18,  946,  479 

18,  510,  732 

■  Entitlements  sellers. 

2  Partial  E.  &  A.  relief  from  entitlement  purchase  requirements. 
2  Total  E.  &  A.  relief  from  entitlement  purchase  requirements. 
*  Estimated. 
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OLD  OIL  RECEIPTS,  1975 


Company  September             October         November          December    January  (1976) 

Allied M5,027 

Arizona 2  39,679 

Bayou 139,681 

Beacon. 2  250,573 

Canal 3  68,299 

Caribou. 295, 179 

Charter 2 1(  038,531 

Claiborne 2  11,517 

CRA— Farmland 1  549, 134 

Crystal-Oil 2 171,  081 

Delta.. 635,978 

Diamond.... »  566,  819 

Eddy. 39,569 

Edgington— Oil 1  396,  868 

Edgington— OXN 1 13,  274 

Evangeline 2  38,030 

Famariss 1*284,503 

Farmers  Union 1  285,  527 

Fletcher i0 

Flint.. 2  10,307 

Golden  Eagle 1  7,  448 

Good  Hope 10 

Howell 2  877,521 

Hunt 2529,934 

Husky 2610,  133 

J.&  W (5) 

La  Gloria 2468,068 

Lakeside _ 17, 105 

Laketon (<*) 

Little  America.. 1  211,  900 

Midland. («) 

Mohawk. is  497,  248 

Monsanto 2  441,341 

Morrison 25,  710 

North  American— Petro 2 183,  619 

Navajo («) 

Newhall 137,826 

Oil  shale 2 « 1,  534, 448 

OKC... («) 

PASCO. 2  868,514 

Penzoil 1  493,  980 

Placid... 2355^86 

Plateau 2  126,911 

Powerine 1  423,  657 

Rock  Island 2474,802 

Saber-tex 135,984 

Sage  Creek. 1  540 

San  Joaquin 2  189,538 

Sigmor 25,828 

South  Hampton 1  69,  721 

Southland <  358,  684 

Sunland 174,734 

Tesoro 2  1,322,416 

Texas  Asphalt 21,492 

Texas  City.. 1,028,414 

Thagard 1 12,041 

Thunderbird 1 113,386 

Union-Texas 1 108,910 

Vickers 1  363,  527 

Warrior 1 « 40,  915 

West  Coast. 247 

Western 1 13,  536 

Wickett 2435,495 

Witco 1120,065 

Young... *0 

Totally  exempt... 18,  672,  605 

1  Entitlement  seller. 

2  Estimated. 

3  Estimased. 

4  Partial  E.  &  A.  relief  from  entitlement  purchase  requirements. 

5  Entitlement  purchaser  partially  exempted. 

6  Total  E.  &  A.  relief  from  entitlement  purchase  requirements. 

7  See  December. 


141,556 

151,977 

1  74,  977 

67,  596 

36,  002 

26,  726 

32,  381 

31,698 

59,415 

42,663 

41,204 

36,  597 

305, 122 

432, 170 

295,  682 

281,554 

57,327 

1  40, 843 

69,  682 

53,115 

103,  646 

120,445 

122,287 

123,682 

*1,214,541 

» 1,047, 141 

s  1,247,  465 

« 1,203,  351 

5,459 

14,015 

15,631 

•7,331 

809,016 

772,117 

2  659,817 

739, 400 

1  167,  247 

188,818 

195,329 

168,431 

699,  805 

562,  141 

605,257 

466, 690 

591,228 

1501,645 

1  589,  427 

592,057 

42,070 

39,  959 

1  39,  006 

32,  833 

281,078 

418,059 

542,  888 

478, 087 

11,424 

35,  238 

1  -20,  999 

18,377 

35,  296 

41,187 

57,  358 

49,  700 

388,  259 

438,  442 

345,  982 

301,393 

487, 596 

1  227,  853 

1310,911 

•253,521 

412,847 

408,  818 

299,  383 

488,  176 

11,021 

11,957 

13,  183 

12,872 

10 

1  108,  608 

152,  087 

177,879 

342,  425 

1295,371 

345,  364 

292,  575 

801,071 

839,  278 

814,815 

785,  491 

445, 659 

399,  999 

461,850 

298,  665 

651,114 

730, 405 

606,  589 

1  440, 890 

54,  854 

147,572 

48,  497 

44,  287 

487,  666 

530,017 

543,771 

511,650 

157,061 

94, 163 

83,  854 

66,817 

208,414 

158,296 

134,  896 

134,266 

300,  539 

324, 841 

272,828 

151,456 

278,756 

345,  406 

234,  648 

280,  034 

n  495,  300 

476,961 

1  463,  549 

500, 693 

465,  993 

422,  207 

«  180,  680 

461,392 

7,752 

8,368 

7,270 

6,781 

75,  003 

1  83,  630 

144,  578 

172,358 

379,  690 

358, 443 

1  370,  056 

352,321 

214,643 

163,  650 

204,  064 

171,710 

*  1,269,  573 

<s  1,212,  863 

s  1,  572,  947 

5  1,310,152 

370,  792 

405,  269 

404, 147 

376,  401 

986,115 

942, 559 

1,061,809 

959, 622 

684,  409 

545,511 

1519,877 

559,  367 

344,  003 

556,273 

286,  538 

1  249,  247 

80,  589 

94,  903 

1101,270 

107,  002 

1337,661 

1  933,  772 

641,650 

537,  399 

475,  238 

454,  268 

531,  609 

414,  334 

108,  032 

167,106 

1  94,  072 

1102,805 

3,959 

1415 

11,048 

1877 

1  64,  225 

105,  577 

291,361 

289,  260 

1  7,  432 

1  8,  094 

12,057 

4,030 

96,  230 

102,289 

85, 197 

197,558 

359,  554 

380,  735 

318,361 

308,  269 

191,989 

142,023 

189,710 

1  67,  428 

1,  083,  428 

« 1,098,  376 

1542,511 

1,023,991 

1717 

1 1,  269 

2,189 

3,768 

2  5  1,160,842 

*  1,102,977 

5  956,073 

5  715,279 

92,  405 

56,  520 

63,912 

185,  063 

1119,846 

1  94,  799 

1  96,  866 

191,000 

125,  030 

1  64,  380 

1  65,  407 

184,  603 

1341,700 

104,  302 

149,  345 

1  220,  023 

56,  529 

57,  838 

32,  967 

47,  406 

M  26,  764 

77,  853 

92,  379 

115,609 

12,229 

62,  023 

9,311 

10,778 

<87,559 

89,  287 

109,  400 

85,810 

435,  583 

205,971 

127,696 

198,287 

60,  696 

91,062 

70, 765 

78,  309 

19,  999,  094 

19,313,743 

18,926,122 

18,  392,  860 
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TABLE  I— BARRELS  OF  CRUDE  OIL  RECEIVED  IN  REFINERY  INVENTORY 


Large  nonindependent  refiners: 

Total  upper  tier 

Old  oil.. 

Total  domestic 

Imported 

Total  receipts 

Large  independent  refiners: 

Total  upper  tier... 

Old  oil 

Total  domestic 

Imported.. 

Total  receipts 

Small  refiners: 

Total  upper  tier 

Old  oil 

Total  domestic 

Imported 

Total  receipts... 

Total— All  refiners: 
Total  upper  tier — 
Old  oil. 

Total  domestic 

Imported 

Total  receipst 


February 
1976 

Percent 
of  all 

Percent 
of  group 

67,  814,  478 
.   95,  858,  779 
.  163,673,257 
.  111,208,168 
.  274,881,425 

6,  643, 184 

8,  060,  293 

.   14,  703,  477 

.   29,  986, 673 

.   44,  690, 150 

.   29, 919,  499 
.   29,  232, 322 
.   59,151,821 

64.97 
71.99 
68.91 
69.33 
69.08 

6.36 
6.05 
6.19 
18.70 
11.23 

28.67 
21.96 
24.90 
11.97 
19. 69 

24.67 
34.87 
59.54 
40.46 
100.00 

14.86 
18.04 
32.90 
67.10 
100.  00 

38.19 
37.31 
75.50 

.   19, 196,  274 
.   78,  348,  095 

24.50 
100.  00 

.  104,377,161 
.  133,151,394 

100.00 
100.00 
100.00 
100.00 
100. 00 

26.23 
33.46 

.  237,  528,  555 

59.69 

.  160,391,115 
.  397,919,670 

40.31 
100.00 

Attachment  4 

Table  II. — Costs  of  crude  oil  received  in  refinery  inventory 

[Average  costs — dollars  per  barrel] 

Large  non-independent  refiners  :  February  1976 

Total  upper  tier 11.98 

Old  oil  5.45 

Total  domestic 8. 16 

Imported    13.  50 

Total  receipts 10.  32 

Large  independent  refiners : 

Total  upper  tier 11.  70 

Old  oil   5.36 

Total  domestic 8.  22 

Imported    13.  51 

Total  receipts 11.  77 

Small  refiners  : 

Total  upper  tier 12. 18 

Old  oil  5.40 

Total  domestic 8.  83 

Imported    13.  44 

Total  receipts 9.  96 

Total — All  refiners: 

Total  upper  tier 12.  02 

Old  oil   5.44 

Total  domestic 8.  33 

Total  receipts 10.  41 

Entitlement  value:  S7.85. 

Statement  of  R.  M.  Lilly,  General  Manages,  Marketing 
Department.  Exxon   Co..  U.S.A. 


INTRODUCTION 


I  am  Richard  Lilly,  general  manager  of  marketing,  Exxon  Co., 
U.SJL  I  appreciate  the  opportunity  to  appear  at  the  hearing  today 
and  express  Exxon's  views  on  the  small  refiner  subsidy  issue. 
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In  my  statement  today  I  will  address  only  the  subsidies  given  to 
small  refiner  companies  under  the  FEA's  entitlement  program.  I  do 
not  plan  to  cover  the  preferential  treatment  afforded  these  companies 
under  the  defense  fuel  supply  set-aside  or  the  variety  of  programs, 
both  congressional  and  FEA,  designed  to  give  small  refiners  prefer- 
ential access  to  domestic  crude  oil  at  21  cents  per  barrel  advantage. 
These,  programs  include: 

(1)  A  requirement  that  the  Defense  Department  obtain  a  dispropor- 
t  innate  share  of  its  fuel  acquisitions  from  small  refiners  at  the  highest 
prices  paid  by  the  military. 

(2)  The  freezing  of  crude  oil  supplier/purchaser  relationships  in 
e fleet  January  1, 1976,  and  the  FEA's  quarterly  crude  oil  buy/sell  list. 

(3)  The  small  refiner  set-aside  of  Government  royalty  crude  oil. 

(  1 )  The  proposed  amendment  to  the  crude  oil  supplier/purchaser 
rule  which,  if  adopted,  would  allow  a  seller  of  crude  oil  to  terminate  a 
historic  supplier/purchaser  relationship  if  he  immediately  thereafter 
supplies  the  crude  oil  to  a  refiner  with  capacity  of  50,000  barrels  per 
day  or  less. 

(5)  The  newly  adopted  preferential  treatment  for  small  refiners 
to  obtain  crude  oil  produced  from  the  naval  petroleum  reserves. 

(6)  The  5,000-barrel  per  day  exemption  for  domestically  produced 
residual  fuel  oil  sold  into  the  east  coast. 

As  the  above  list  of  six  existing  and  proposed  special  preferences  to 
small  refiners  indicates,  this  group  of  companies  receives  very  sub- 
stantial benefits  from  governmental  rules  aside  from  the  additional 
three  that  are  in  focus  today.  The  additional  three  are  the  small  re- 
finer bias,  special  rule  6,  and  FEA  exemptions  and  exceptions  from 
entitlements  purchases.  My  comments  will  be  limited  to  the  subsidy 
resulting  from  the  last  three  of  the  nine  subsidies. 

Exxon  supports  the  FEA's  proposal  to  rescind  special  rule  6.  We 
concur  in  the  FEA's  statement  that  the  objectives  of  the  Emergency 
Petroleum  Allocation  Act  cannot  be  met  with  this  exemption  in  place. 
For  the  committee's  information,  I  am  submitting  copies  of  Exxon's 
testimony  before  the  FEA  regarding  special  rule  6  and  ask  that  this 
testimony  be  placed  in  the  record. 

However,  we  strongly  oppose  the  FEA's  proposal  to  increase  signifi- 
cantly the  small  refiner  bias  in  the  entitlement  program.  We  also  be- 
lieve there  should  be  minimal  use  of  FEA  exceptions  and  exemptions 
on  crude  entitlements.  The  subsidy  given  to  small  refiners  under  the 
entitlement  program  is  not  needed  to  maintain  a  viable  refining  in- 
dustry, and  will  be  anticompetitive,  and  unreasonably  damaging  to 
over  175,000  branded  dealers  and  resellers.  Therefore,  we  recommend 
that  Congress  disapprove  the  FEA's  proposal.  We  also  believe  that 
the  problem  is  not  a  competitive  one  but  a  regulatory  problem,  and 
will  later  in  the  testimony  propose  a  solution  to  much  of  the  problem. 

BACKGROUND 

As  background,  today  the  present  small  refiner  bias  alone,  on  an 
annual  basis,  amounts  to  a  subsidy  of  $300  million  that  is  borne  by 
major  branded  companies  and  their  customers — the  independent 
branded  dealers,  resellers,  and  consumers. 
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In  addition,  currently  specia]  rule  6  has  added  another  $475  million 
per  year  to  the  small  refiner  subsidy,  to  bring  the  total  to  S775  mil- 
lion per  year.  We  believe  there  will  be  nothing:  but  damage  to  the 
efficiency  of  the  refining  industry,  to  the  livelihoods  of  thousands  of 
branded  independent  marketers,  and  to  the  consumer  in  essentially 
replacing  special  rule  6  with  a  greatly  increased  bias.  We  conserva- 
tively estimate  that  the  FEA's  substitute  proposal  will  result  in  a  bias 
of  more  than  $500  million  per  year  plus  any  exceptions  and  exemp- 
tions which  the  FEA  may  o^ive.  The  resulting  total  is  likely  to  be  only 
moderately  below  the  $775  million  we  calculate  as  the  value  of  the 
current  program. 

To  put  the  current  level  of  subsidy  received  by  small  refiners  in 
perspective,  the  preferential  treatment  afforded  small  refiners  under 
the  entitlement  program  should  be  compared  to  the  subsidy  they  re- 
ceived under  the  mandatory  oil  import  program  during  its  15-year 
existence,  from  1959  to  1978. 

The  FEA's  announcement  of  the  entitlement  program  in  late  197-1 
indicated  that  the  small  refiner  bias  formula  had  been  designed  to  give 
small  refiners  the  maximum  subsidy  that  they  had  been  receiving 
under  the  MOIP.  Mr.  John  Hill.  Deputy  Administrator  of  the  FEA. 
testified  on  September  4.  1975.  that  the  import  program  subsidy  to 
refiners  in  PAD  districts  I-IV  was  31  cents  per  gallon  for  refiners 
of  10.000  barrel  per  day.  and  22  cents  per  gallon  for  refiners  of  30.000 
barrel  per  day.  The  annual  amount  of  subsidy  for  all  small  refiners 
under  the  import  program  averaged  $60  million  as  compared  to  about 
S775  million  of  today  and  probably  only  moderately  less  in  the  FEA's 
new  proposal.  Thus  instead  of  giving  the  small  refiners  $60  million 
subsidy,  adjusted  for  inflation  and  capacity  changes,  even  the  current 
reduced  proposal  could  give  more  than  10  times  that  amount. 

It  is  important  to  recognize  that  during  the  15  years  of  the  MOIP. 
1959-74.  the  small  and  independent  refiners  accounted  for  44  percent 
of  the  growth  in  total  refining  capacity.  They  increased  their  share  of 
total  U.S.  refining  capacity  from  19  percent  in  1965  to  29  percent  as  of 
January  1.  1975.  These  refiners  grew  at  over  three  times  the  growth 
rate  of  the  16  largest  integrated  refiners.  At  least  15  new  small  refiners 
entered  the  business  by  construction  of  new  facilities.  These  facts 
indicate  the  MOIP  subsidy  levels  were  in  themselves  greater  than 
required  to  preserve  the  competitive  viability  of  small  and  independent 
refiners.  It  seems  clear  that  even  the  proposed  entitlement  subsidy — 
over  10  times  that  of  the  historic  subsidy — is  excessive  and 
unwarranted. 

The  significance  of  the  FEA's  proposal  to  increase  the  small  refiner 
bias 

Xext  I  would  like  to  speak  to  the  significance  of  the  small  refiner 
subsidies,  and  try  to  place  their  magnitude  in  perspective. 

The  FEA's  proposal  will  result  in  removing  about  $350  million  of  the 
annual  subsidy  attributable  to  Special  Rule  Xo.  6  and  redistribution  at 
least  $250  million  of  the  amount  to  all  small  refiners.  The  FEA's  pro- 
posal will,  therefore,  continue  the  harm  of  special  rule  6.  albeit  in  a 
modified  form,  to  the  nonsubsidized  portions  of  the  refining  and 
marketing  industry  and  to  the  thousands  of  branded  independent 
dealers  and  resellers. 
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Another  way  of  appreciating  the  magnitude  of  the  proposed  bias 
is  to  compare  the  subsidy  with  the  level  of  investmenl  in  small  refhv 
fries.  The  proposed  bias  would  give  an  annual  rate  of  subsidy  of 
more  than  >"><>n  million  to  refiners  of  100,000  barrels  per  day  capacity 
or  less  during  the  approximately  3  years  remaining  in  the  crude  price 
control  program.  To  this  must  lie  added  the  subsidy  which  most  likely 
will  be  -ranted  under  exceptions.  Based  on  past  data,  we  would  expect 
exceptions  to  average  $100-  •_,,,(>  million  per  year.  I  king  the  low  end  of 
this  scale  we  would  then  expect  annual  subsidies  of  $600  million,  or  a 
total  of  $1.8  billion  during  the  remaining  3  years  of  the  EPCA.  If  we 
assume  the  total  capital  employed  in  refiners  of  up  to  100,000  barrels 
per  dav  is  $1,000  per  barrel  per  day  of  capacity,  the  subsidy  is  equiva- 
lent to  more  than  90  percent  of  the  $2  billion  investment  in  this  2 
million  barrels  per  day  of  capacity.  We  believe  it  k  excessive  to  permit 
large  numbers  of  refiners  to  receive  a  subsidy  equal  to  90  percent  of 
their  entire  investment  in  3  years. 

The  ron.o  qw  nee  of  maintaining  Special  RviU  No,  6  or  adopting  the 
FEA^s  proposal 
FEA*m  proposal 

We  should  like  to  draw  to  the  attention  of  Congress  the  damage  that 
we  believe  is  likely  to  occur  whether  Special  Rule  No.  0  is  maintained 
o!-  the  FEA  proposal  is  adopted. 

(A)  Damage  to  independent  branded  dealers  and  resellers. — Inde- 
pendent branded  dealers  and  resellers  are  being  greatly  damaged  by 
the  subsidies.  Exxon  conducted  a  survey  of  retail  gasoline  prices  dur- 
ing the  last  week  of  February  1076.  covering  14.000  service  stations 
in  areas  where  Exxon  markets  gasoline.  The  average  differential  be- 
tween major  brand  and  private  brand  gasoline  was  4.8  cents  per  gallon 
compared  to  a  pre-FEA  a  Average  of  3.6  cents  per  gallon.  More  im- 
portantly, cities  in  the  Northeast  and  East,  where  there  is  lesser 
volumetric  effect  of  small  subsidized  refiners,  averaged,  8.7  cents  per 
gallon  price  differentia]  between  major  brand  dealers  and  private 
branders.  Cities  in  the  South,  Southwest,  Rocky  Mountains,  and  West 
where  most  of  the  subsidized  refiners  are  located,  averaged  a  G.O  cents 
per  gallon  differential.  These  exceptionally  high  price  differentials 
have  led  to  increasing  financial  difficulties  of  branded  dealers  and 
rapidly  increasing  turnover. 

The  annualized  turnover  of  independent  dealers  selling  Exxon  prod- 
ucts has  increased  in  the  areas  primarily  affected  by  small  refiner 
subsidies  from  0  percent  in  1074  and  16  percent  in  the  first  three 
quarters  of  107.">  to  -24  percent  in  the  last  quarter  of  1075  and  '24  per- 
cent in  the  first  3  months  of  107C>.  In  contrast,  in  the  Northeast  and 
East,  which  have  lesser  effect  of  -mall  refiner  subsidies,  our  first  quar- 
ter dealer  turnover  was  only  12  percent. 

Continuation  of  the  small  refiner  subsidy  will  mean  the  marked 
increase  in  business  failures  and  bankruptcies  among  retailers  will 
continue.  If  our  figures  are  representative  for  industry,  then  more 
than  40,000  branded  dealers  may  leave  their  stations  this  year,  many 
because  of  financial  problems,  with  the  small  refiner  subsidies  being  a 
large  contributing  cause.  The  total  number  of  industry  outlets  will 
continue  to  shrink  rapidly  since  many  will  not  be  able  to  compete  with 
the  subsidized,  primarily  company-operated  outlets  of  small  refiner 


62 

marketers  and  their  private  brander  customers.  In  brief  the  proposed 
magnitude  of  subsidies  is  heavily  discriminatory  against  175.000 
branded  dealers  and  resellers. 

(B)  Damage  to  the  adequacy  of  refining  capacity  and  the  efficiency 
of  refining  capacity — and  hence  the  consumer. — The  consumer  will 
also  lose  because  of  the  adverse  effect  the  FEA  proposal  will  have  on 
the  entire  refining  industry.  The  subsidy  under  the  MOIP  of  S60  mil- 
lion per  year  was  of  sufficient  magnitude  to  help  small  refiners  expand 
rapidly.  A  subsidy  of  more  than  8500  million  per  year,  plus  probable 
crude  entitlement"  exceptions,  will  make  all  but  the  favored  smallest 
refiners  extremely  wary  of  their  ability  to  economically  justify  in- 
creases in  refining  capacity.  Shortages  in  refining  capacity  could  re- 
sult in  the  future.  We  are  concerned  that  refinery  capacity  may  not 
grow  sufficiently  to  handle  future  demands,  and  suspect  that  regula- 
tory problems  are  a  substantial  factor  in  this  situation. 

Conversely,  the  subsidy  creates  a  strong  incentive  to  construct  re- 
finery capacity  of  inefficient  size.  Kefineries  of  under  30  million  barrels 
per  day  are  likely  to  be  seen  as  the  preferred  size  in  the  future,  guaran- 
teeing long-term  burdens  of  inefficiency  for  the  consumer. 

(C)  Damage  to  the  principle  of  equal  geographical  treatment. — Sec- 
tions of  the  country  having  limited  amounts  of  small  refinery  capacity 
and  receiving  only  small  quantities  of  product  from  them,  such  as  the 
Mid- Atlantic  States  and  the  Xortheast  are  required  by  the  proposal  to 
subsidize  other  areas  where  small  refiners  supply  a  substantial  volume 
of  product.  The  result  seems  in  conflict  with  the  congressional  mandate 
in  the  Emergency  Petroleum  Allocation  Act.  and  may  possibly  cause 
concern  in  the  parts  of  the  country  which  are  not  favored. 

Finally,  the  proposed  increase  in  the  small  refiner  bias  is  not  based 
on  any  factual  study  or  public  hearing  record  of  what  subsidy,  if  any. 
should  aecrue  to  small  refining  companies.  It  is  clear  from  the  history 
of  the  import  program  that  a  subsidy  of  $60  million  per  year,  plus  in- 
flation and  volume  adjustments,  would  be  more  than  adequate  to  insure 
the  competitive  viability  of  small  and  independent  refiners.  We  can 
see  no  justification  to  expand  this  historic  program  by  a  multiple  of  10. 

Recommendation  for  removing  much  m"  all  of  the  proolem 

The  FEA's  stated  support  for  increasing  the  small  refiner's  bias  and 
easing  the  exception  procedures  was  the  number  of  small  refiners  that 
have  appealed  for  special  exception  on  the  basis  of  their  inability  to 
earn  an  historic  return  on  their  refining  operation.  Difficulties  experi- 
enced by  small  refiners  are  not  the  result  of  competitive  difficulties,  but 
are  the  result  of  regulatory  difficulties,  caused  to  a  large  degree  by  the 
FEA's  refusal  to  allow  passthrough  of  cost  increases  in  repair  materi- 
als, supplies,  depreciation,  and  taxes.  These  costs  amounted  to  about 
25  percent  of  a  refiner's  operating  costs  in  May  1973.  the  base  period. 
The  refusal  to  permit  passthrough  of  these  costs  would  seem  to  be  in 
direet  conflict  with  both  the  EPAA  and  the  EPCA  which  require  dol- 
lar-for-dollar  passthrough  of  all  refining  costs. 

This  problem  applies  to  all  rfiners,  regardless  of  size.  Testimony 
has  been  presented  to  the  FEA  by  a  number  of  companies  on  numerous 
occasions  that  their  return  on  refining  and  marketing  has  been  negative 
or  break-even. 
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We  believe  the  real  solution  lies  in  the  FEA  correcting  this  regula- 
tory problem  rather  than  to  attempt  to  correct  this  inequity  for  small 
refiners  only.  It  seems  quite  unfair  to  try  to  correct  the  problem  for 
small  refiners  by  requiring  other  refiners  to  bear  the  cost  of  the  correc- 
t  ion.  Since  the  problem  is  to  a  large  degree  caused  by  the  regulations 
and  not  compettive  conditions,  it  should  be  resolved  by  correcting  the 
restriction  on  dollar-for-dollar  cost  passthrough  for  all  refiners  and 
providing  for  refiners'  margins  more  consistent  with  today's  capital 
costs. 
Conclusion  and  recommendations 

In  conclusion,  Exxon  strongly  support  the  removal  of  Special  Rule 
No.  6  but  opposes  the  increase  in  the  smaller  refiner  bias.  We  recom- 
mend disapproval  of  the  FEA  proposal  to  the  House  of 
Representatives. 

However,  in  light  of  the  inequities  and  significant  harm  that  is  being 
done  to  branded  independent  marketers  under  the  current  program  of 
subsidy,  we  have  urged  the  FEA  to  propose  to  Congress  the  elimina- 
tion of  Special  Rule  Xo.  6. 

Additionally,  we  believe  the  FEA  should  promptly  correct  the  regu- 
latory inequity  which  precludes  complete  dollar-for-dollar  pass- 
through  of  refiners'  increased  costs  so  there  will  be  little  or  no  need  to 
grant  special  exeeeptions  to  the  entitlement  program.  Thereafter  the 
FEA  could  study  what  level  of  subsidy,  if  any,  small  refiners  need  to 
maintain  their  competitiveness. 

Statement  of  R.  M.  Lilly,  General  Manager.  Marketing 
Department.  Exxon  Co.,  U.S.A. 

My  name  is  Richard  M.  Lilly  and  I  am  general  manager  of  the 
marketing  department  of  Exxon  Co..  U.S.A. 

I  appreciate  the  opportunity  to  appear  at  the  hearing  today,  and 
express  Exxon's  support  of  the  FEA's  determination  that  the  small 
refiner  entitlement  purchase  exemption  results  in  unfair  competitive 
advantages  and  impairs  the  FEA's  ability  to  meet  EPA  A  objectives. 
However,  the  FEA's  proposals  to  continue  an  exemption  subsidy  of  1 
cent  per  gallon,  or  possibly  to  increase  the  small  refiner  bias  or  con- 
tinue total  exemption  of  refiners  with  less  than  10.000  barrels  per  day 
capacity  will  only  slightly  reduce  these  problems  and  will  not  resolve 
them.  Excessive  subsidies  would  still  exist  under  any  of  these  proposals 
and  would  continue  to  harm,  and  ultimately  bankrupt,  thousands  of 
independent  marketers,  and  inhibit  investment  in  refining  facilities. 

My  comments  today  will  cover  four  main  areas  : 

(1)  The  subsidies  provided  under  the  mandatory  oil  import  pro- 
gram (MOIP)  were  greater  than  required  to  preserve  the  competi- 
tive viability  of  small  and  independent  refiners  and  in  fact  gave  them 
an  unfair  competitive  advantage. 

(2)  The  total  subsidies  provided  by  the  small  refiner  bias  and  en- 
titlement purchase  exemption  are  on  average  a  startling  20  times 
greater  than  the  MOIP  subsidies  and  are  distorting  markets,  and  dam- 
aging tens  of  thousands  of  independent  marketers  and  nonfavored 
refiners. 
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(3)  Small  refiner  subsidies  will  still  be  excessive  even  if  the  pro- 
posed 1  cent  per  gallon  limit  to  the  entitlement  purchase  exemption  is 
adopted. 

(4)  I  will  also  address  the  other  specific  issues  posed  by  the  FEA. 

1.    IM0IP    SUBSIDIES    REPRESENTED   AX    UXFAJK    COMPETITIVE   ADVANTAGE 

The  domestic  petroleum  refining  industry  is  highly  competitive  as 
evidenced  by  the  many  new  entrants  and  remarkable  rate  of  growth  of 
small  and  independent  refining  companies  as  a  class  for  the  period 
from  1965-75.  Over  this  period  the  refining  capacity  of  the  small 
and  independent  refiners  has  grown  from  19  percent  (2.0  million  bar- 
rels per  day)  to  29  percent  (4.5  million  barrels  per  da}')  of  the  total 
capacity  in  the  50  States.  Puerto  Rico,  and  the  Virgin  Islands.  This 
high  growth  rate  was  caused  by  at  least  30  new  entrants  into  the  small 
and  independent  refiner  sector  since  1950.  as  well  as  expansions  by 
companies  owning  refineries  earlier.  An  analysis  of  small  refiner 
growth  is  included  as  attachment  B. 

Most  of  the  new  entries  and  expansions  occurred  during  the  1905- 
7o  period  when  small  refiners  were  subsidized,  under  the  MOIP  by 
being  granted  quota  to  import  foreign  crude  based  on  a  higher  per- 
eentage  of  their  crude  runs  than  larger  refiners.  Since  imported  crude 
oil  was  less  costly  than  domestic  crude  during  this  period,  quota  had  a 
real  value  which  could  be  realized  directly  by  coastal  refiners  or 
through  crude  oil  exchanges  by  inland  refiners.  As  reported  by  FEA 
Deputy  Administrator  John  A.  Hill,  before  the  U.S.  Senate  Commit- 
tee on  Interior  and  Insular  Affairs  on  September  4,  1975.  these  sub- 
sidies in  PAT)  Districts  I-IV  averaged  0.:U  cents  per  gallon  for  10 
MBD  refiners.  0.22  cents  per  gallon  for  30  MBD  refiners,  and  0.14  cents 
per  gallon  for  100  MBD  refiners  over  the  period  1959-73.  This  aver- 
aged about  $60  million  a  year  for  all  small  refiners. 

After  the  inception  of  the  MOIP  in  1959,  the  smaller  independent 
refiners  accounted  for  44  percent  of  the  total  growth  in  refining  ca- 
pacity, and  increased  their  share  of  the  total  LLS.  capacity  to  29  per- 
cent as  of  January  1.  1975.  The  fact  that  these  refiners  grew  at  over  3 
times  the  growth  rate  of  the  16  largest  integrated  refiners,  indicates 
that  the  MOIP  subsidy  levels  provided  an  unfair  competitive  advan- 
tage and  were  greater  than  required  to  preserve  the  competitive  via- 
bility of  small  and  independent  refiners.  Inflating  these  subsidies  to 
today's  dollar  value  based  on  the  Consumer  Price  Index  would  indi- 
cate that  subsidies  of  0.25  to  0.55  cents  per  gallon  would  represent  a 
continuation  of  the  unfair  competitive  advantage  today.  Recognizing 
the  current  runs  of  small  refiners,  this  would  amount  to  about  $160 
million  a  year  today. 

2.    CURRENT    SMALL   REFIXER   SUBSIDIES   ARE   EXCESSIVE.    SERIOUSLY 
DAMAGING    VITAL     SEGMENTS    OF    PETROLEUM    INDUSTRY 

The  subsidy  provided  by  the  combination  of  Special  Rule  Xo.  6  plus 
the  level  of  benefit  provided  previouslv  by  exceptions  and  exemption-, 
amounts  to  an  average  of  3.3  cents  per  gallon  on  about  50  refiners  with 
1  million  barrels  per  day  of  refining  capacity.  This  is  in  addition  to 
the  small  refiner  bias  subsidy  under  the  entitlement  program  which 
averages  1  cent  per  gallon  for  these  refiners.  The  total  4.3  cents  per 


gallon  subsidy  is  aboiri  -20  times  the  level  of  the  MOI1*  subsidies.  For 
all  small  refiners,  the  subsidies  total  $750  million  per  year  without  con 
sidering  the  additional  benefits  receded  from  the  set>aside  of  Federal 
royalty  oil  and  DFSG  fuel  requirements,  the  crupe  buy-sell  program, 
br  fee  free  import  licenses.  The  graphs  in  attachment  A  document  this 
unconscionable  subsidy  increase,  which  has  been  granted  without  any 
factual  demonstration  bf  need. 

The  marked  distortions  which  have  already  resulted  from  these  sub- 
sidies are  threatening  the  existence  of  tens  of  thousands  of  independ- 
ent resellers  and  retailers  who  are  supplied  by  the  refiners  pay ing  these 
subsidies,  and  who  therefore  are  experiencing  higher  product  cos 
the  same  time  their  competitors  are  slashing  prices.  A  spread  in  costs 
between  subsidized  and  nonsubsidized  refiners  of  $1%  billion  per  year 
is  created.  The  marketplace  effect  will  become  much  worse  if  tlu\se 
subsidies  remain  in  place  for  an  extended  period  of  time. 

Kxxon  conducted  a  survey  of  retail  gasoline  prices  during  the  last 
week  of  February  197(5,  covering  14,000  service  stations  in  areas  where 
Kxxon  markets  gasoline.  The  average  differential  between  major  brand 
and  private  brand  gasolene  was  4>  cents  per  gallon  compared  to  a  pre- 
FEA  average  of  3.6  cents  per  gallon.  More  importantly,  cities  in  the 
Northeast  and  East  where  there  is  lesser  volumetric  effect  of  the  Special 
Eule  Xo.  6  subsidized  refmeis,  averaged  3.7  cents  per  gallon  differential. 
Cities  in  the  Southwest.  Rocky  Mountains,  and  West  where  most  of  the 
Special  Rule  No.  G  subsidized  refiners  are  located,  averaged  a  6  cents 
per  gallon  differential1.  It  is  not  surprising  that  the  private  brand 
major  brand  differential  is  2.3  debts  per  gallon  higher  in  the  area  where 
certain  small  refiners  are  recci  vino- the  preferential  benefits  of  Special 
Rule.  Xo.  6  which  average  *2.5  cents  per  gallon.  The  annualized  turnover 
of  independent  dealers  selling  P^xxon  products  has  increased  in  the 
areas  most  affected  by  Special  Rule  Xo.  6  from  9  percent  in  1074  and  16 
percent  in  the  first  three  quarters  of  1975  to  23  percent  in  the  last  quar- 
ter of  1975  and  24  percent  in  the  first  '2  months  of  1  i > T t > . 

These  unjustified  subsidies  also  damage  the  refiners  whose  costs 
Kite  increased  by  the  subsidy  payments  to  the  favored  small  refiners. 
The  income  levels  of  the  rennrng  industry  as  a  whole  are  below  those 
required  to  justify  new  investment,  as  a  result  of  inflation  and  the 
FEA  regulations  which  limit  nonproduct  cost  passthrough.  The  in- 
ability of  refiners  to  earn  reasonable  returns  is  not  an  indication  of 
need  for  preferential  treatment,  but  is  instead  an  indication  of  need 
for  downstream  decontrol  and  revised  passthrouirh  regulation^,  ap- 
plicable to  all  refiners. 

Continuation  of  the  preferential  subsidies  will  only  add  to  invest- 
ment uncertainties.  Small  refiners'  subsidies  decrease' if  they  expand. 
Large  refiners  cannot  help  but  be  heavily  influenced  as  to'  decisions 
on  expansion  by  the  uncertainty  of  future  return  levels  created  by 
continual  preferential  treatment  of  competitors 

3.    THE   COMIUXl.l)    SMALL    KKFINKi:    srr.-IDIKS    WOULD    STILL    BE    EXC1 
WITH    in;.;    PROPOSED    1 -CEXT-PERGALLON   UMlTATIoX 

We  fully  support  the  determination  by  the  FEA  that  the  small 
refiher  entitlements  purchase  exemption  does  n  suit  in  unfair  economic 
and  competitive  advantage  and  does  seriously  impair  FKA's  ability 
to  attain  the  objectives  of  the  EPA  A . 
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The  1TJKA  proposal  would  limit  the  small  refiner  entitlement  pur- 
chase exemption  to  a  maximum  1-cent-per-gallon  advantage  in  addi- 
tion to  the  small  refiner  bias.  This  would  limit  the  total  average  sub- 
sidy to  refiners  receiving  the  entitlement  purchase  exemption  to  2.8- 
cents-per-gallon.  Since  this  level  would  be  13  times  the  subsidy  level 
under  the  MOIP,  it  would  obviously  still  be  unfair,  and  much  greater 
than  needed  to  preserve  the  competitive  viability  of  small  and  inde- 
pendent refiners.  The  subsidies  will  encourage  inefficient  operations 
which,  one  started,  become  permanent  financial  cripples  dependent  on 
subsidies  which  in  turn  increases  costs  to  consumers. 

In  the  retail  gasoline  market,  a  2  cents  per  gallon  increase  in  a 
seller's  price  differentials  from  an  existing  equilibrium  can  produce 
a  30  percent  loss  in  his  business.  Therefore,  even  with  the  proposed 
limitation,  a  marked  increase  in  business  failures  among  retailers  and 
resellers  will  continue  to  occur.  The  total  number  of  industry  outlets 
will  shrink  rapidly  since  many  will  not  be  able  to  compete  with  the 
subsidized  outlets. 

4.    OTHER    SPECIFIC    ISSUES    POSED   BY   FEA 

The  ideas  being  considered  by  FEA  to  increase  the  small  refiner 
bias  or  to  permit  refiners  with  capacities  less  than  10,000  barrels  daily 
to  receive  unlimited  exemptions  should  be  dropped.  Very  small  re- 
finers are  often  stronger  competitively  in  the  localized  markets  they 
serve  than  larger  refiners  are  in  the  larger  markets.  The  proposal  com- 
pletely ignores  the  harm  which  would  continue  to  large  numbers  of 
independent  marketers  in  the  localized  markets  served  by  these  very 
small  refiners. 

We  see  no  need  for  the  proposal  to  exempt  additional  old  oil  receipts 
in  the  form  of  Federal  royalty  oil  obtained  under  the  Department  of 
Interior  program.  This  program  was  designed  to  provide  crude 
volumes,  not  subsidies,  and  should  continue  only  on  this  basis.  The 
exception  procedure  should  also  not  be  modified  to  provide  for  longer 
exception  periods,  as  this  would  mean  less  frequent  review  of  the  need 
for  exception. 

We  do  support  the  proposed  limitation  to  prevent  the  receipt  of 
small  refiner  bias  entitlements  on  crude  run  under  processing  agree- 
ments, with  no  other  business  purpose. 

We  would  also  support  a  modification  which  would  prevent  an 
increase  in  any  of  the  subsidy  benefits  by  corporate  rearrangements 
with  no  other  business  purpose. 

As  detailed  in  attachment  C,  if  the  small  refiner  entitlements  pur- 
chase exemption  is  not  eliminated,  other  technical  changes  should  be 
made  to  minimize  unintended  preferential  benefits. 

^tEC03I3IEXDATIOXS, 

The  factual  data  show  that  subsidies  granted  under  MOIP  over  the 
1959-73  period  to  PAD  I-IV  refiners  and  which  averaged  0.1  to  0.3 
cents  per  gallon  were  more  than  enough  to  preserve  the  competitive 
viability  of  small  and  independent  refiners.  We  believe  that  consumers 
should  not  be  asked  to  pay  the  price  of  subsidizing  inefficient  opera- 
tions, and  that  the  industry,  the  consumer,  and  the  Xation  will  ulti- 
mately suffer  as  a  consequence  of  any  such  subsidies. 
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We  therefore  recommend  that  both  the  small  refiner  entitlements 
purchase  exemption,  and  the  small  refiner  bias  be  completely  elimi- 
nated. With  these  changes,  and  downstream  decontrol,  an  adequate 
economic  incentive  for  refining  will  exist,  and  exceptions  from  the 
entitlements  program  will  not  be  necessary. 

If  these  changes  cannot  be  accomplished  promptly,  we  believe  that 
an  interim  limitation  should  be  enacted,  to  restrict  the  sum  of  the 
small  refiner  bias,  the  entitlements  purchase  exemption,  and  any  in- 
dividual exceptions  to  a  total  of  no  more  than  0.5  cents  per  gallon.  This 
subsidy  level  is  more  in  line  with  historic  subsidies  and  would  lessen 
the  distortions  which  would  inevitably  result. 

CRUDE   COST    SUBSIDIES,     10    MBD    REFINER 

ASSUMES    -   AVERAGE   OLD   OIL    RATIO    FOR    REFINERS    BENEFITTING 
FROM    ENTITLEMENT    PURCHASE    EXEMPTIONS 

-   AVERAGE    EXCEPTIONS   AND    EXEMPTIONS    PRIOR   TO    SPECIAL 
RULE    #    6 
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CRUDE  COST  SUBSIDIES,  30  MBD  REFINER 

ASSUMES  -  AVERAGE  OLD  OIL  RATIO  FOR  REFINERS  BENIFITTING 
FROM  ENTITLEMENT  PURCHASE  EXEMPTIONS 

-  AVERAGE  EXCEPTIONS  AND  EXEMPTIONS  PRIOR  TO 
SPECIAL  RULE  #6 


^/gallon 
Subsidy 


6.0 


5.0 


4.0  -- 


3.0 


2.0  ... 


1.0 


--I 


Special 
Rule  #6 


Previous  Exceptions 
and  Exemptions 


Small  Refiner 
Bias 


60  62   64   66  68   70   72   74   76 


YEAR 


69 


CRUDE  COST  SUBSIDIES,  99  MED  REFINER 

ASSUMES  -  AVERAGE  OLD  OIL  RATIO  FOR  REFINERS  BENEFITTING 
FROM  ENTITLEMENT  PURCHASE  EXEMPTIONS 

-  AVERAGE  EXCEPTIONS  AND  EXEMPTIONS  PRIOR  TO  SPECIAL 
RULE  #  6 
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GROWTH  OF  U.S.  REFINING  CAPACITY— 50  STATES,  PUERTO  RICO,  AND  VIRGIN  ISLANDS 


16  largest  refiners 

Small  Independent  refiners 

Total, 

Million 

Million 

million 

barrels 

Percent 

barrels 

Percent 

barrels 

per  day 

of  total 

per  day 

of  total 

per  day 

Jan.  1,1950. 

5,119 

82.3 

1,104 

17.7 

6,223 

Jan. 1,1961 

7,856 

80.7 

1,884 

19.3 

9,740 

Jan.  1,1963 

7,983 

80.4 

1,950 

19.6 

9,933 

Jan.  1,1965 

8,311 

80.6 

2,005 

19.4 

10,316 

Jan.  1,1967... 

8,350 

79.0 

2,215 

21.0 

10,  565 

Jan.  1,1970 

9,548 

77.9 

2,707 

22.1 

12,255 

Jan.  1,1971 

10,094 

77.3 

2,967 

22.7 

13,061 

Jan.  1,1972 

10,504 

76.7 

3,190 

23.3 

13,694 

Jan.  1,1973 

10,719 

75.7 

3,441 

24.3 

14, 160 

Jan.  1,1974. 

11,090 

74.4 

3,813 

25.6 

14,893 

Jan.  1,1975. 

11,157 

71.1 

4,524 

28.9 

15,681 

1950/1975 

Up6,038 

Up  118 

Up  3,  420 

Up  310 

Up  9,  458 

Notes:  (1)  The  16  largest  integrated  refiners  today  (including  the  effect  of  mergers  since  1951)  are  Exxon,  Shell,  Amoco, 
Texaco,  Socal,  Mobil,  Gulf,  Arco/Sinclair,  Union'Pure,  Sun/Sunray,  Phillips,  Sohio/BP,  Conoco,  Marathon,  Cities,  Getty/ 
Skelly.(2)  Ashland  and  Amerada  Hess  are  included  in  the  independent  classification. 

Source:  50  States  and  Puerto  Rico— U.S.  Bureau  of  Mines,  Virgin  Islands— Oil  &  Gas  Journal. 

Small  Refixer  Extraxts  Ixto  the  Refixixg  Busixess 

Sixce  1950 


Amerada  Hess 

Grassroots  45  thousand  barrels  daily  refinery  at  Sewaren,  X.J..  in 
1958. 

Grassroots  50  thousand  barrels  daily  refinery  in  the  Virgin  Islands 
in  1964.  now  expanded  to  70  thousand  barrels  daily. 

Purchase  of  28.5  thousand  barrels  daily  refinery  at  Puryis.  Miss.,  in 
1971. 

Coastal  States 

Purchase  of  29.5  thousand  barrels  daily  refinery  at  Corpus  Christi 
in  1962. 

Refiner}^  now  expanded  to  185  thousand  barrels  daily. 

Commonwealth  Oil  &  Refining 

Grassroots  21.8  thousand  barrels  daily  refinery  in  Puerto  Rico  in 
1956. 

Hennery  now  expanded  to  161  thousand  barrels  daily. 

Murphy  Oil  Corp. 

Purchase  of  13.6  thousand  barrels  daily  refinery  at  Superior.  Wis., 
in  1958. 

Purchase  of  22  thousand  barrels  daily  refinery  at  Mereaux.  La.,  in 
1961. 

Refiners  expanded  to  45  thousand  barrels  daily  and  92.5  thousand 
barrels  daily  respectiyely. 


Oyer  25  other  companies  haye  entered  the  petroleum  refining 
business  since  1950  by  constructing  grassroots  refineries  with  capacities 
each  in  excess  of  1  thousand  barrels  daily  [see  p.  3]. 


SMALL  REFINER  ENTRANTS  INTO  THE  REFINING  BUSINESS  SINCE  1950  VIA  CONSTRUCTION   OF  GRASS  ROOTS 

REFINERIES! 


Company  and  location 


January  1,  1975, 
capacity  (million 
barrels  per  day) 


Date 


Marion  Corp.,  Theodore,  Ala.. 

Vulcan  Asphalt,  Cordova,  Ala 

Warrior  Asphalt,  Holt,  Ala 

Lunday-Thagard,  South  Gate,  Calif 

Seminole  Asphalt,  St.  Marks,  Fla 

Young  Refining,  Douglasville,  Ga 

Gladieux  Refining,  Fort  Wayne,  Ind 

Laketon  Asphalt,  Laketon,  Ind 

LaJet,  Inc.,  St.  James,  La 

Claiborne  Gasoline,  Lisbon,  La 

J.  A.  Lyddon  Associates,  Tonopah,  Nev_. 

National  Oil  Recovery,  Bayonne,  N.J 

Plateau,  Inc.,  Bloomfield,  N.  Mex 

Tnftway  Oil,  Bloomfield,  N.  Mex 

Westland,  Williston,  N.  Dak 

Pace  Oil,  Wilmington,  N.C 

Tonkawa  Refining.  Arnett,  Okia 

Dorchester  Gas,  white  Deer,  Tex 

South  Hampton,  Silsbee,  Tex 

Texas  Asphalt  &  Refining,  Euless,  Tex.. 

Texas  Fuel  &  Asphalt,  La  Coste,  Tex 

Union  Texas  Petroleum,  Winnie,  Tex... 
Caribou-Four  Corners,  Wood  Cross,  Utah 
Western  Refining  Co.,  Wood  Cross,  Utah. 
Morrison  Petroleum,  Wood  Cross,  Utah.. 
Mountaineer  Refinery,  La  Barge,  Wyo.. . 

Total 


17.3 

1967 

5.0  ... 

3.0 

1967 

3.2 

1967 

6.0  ... 

5.0  .. 

8.5  .. 

8.5 

11.0 

1968 

6.5 

1971 

.5 

1969 

3.0 

1973 

8.9  ... 

4.0 

1972 

4.7  ... 

12.0  . 

3.3 

1969 

2.0 

1969 

18.1 

1972 

6.0  .. 

1.5 

1973 

9.4  ... 

5.5  .. 

10.0 

1973 

1.5 

1973 

9.7 

1972 

174.1 


i  Still  "small  refiners"  per  FEA  definition. 
Source:  U.S.  Bureau  of  Mines. 


INDEPENDENT  REFINERS  WITH  LARGE  PERCENTAGE  CAPACITY  EXPANSIONS! 
II n  million  barrels  per  day] 


Company 


Capacity 


Ashland 

Apco 

Bell  Oil  (Exmark).. 

Clark 

Delta 

Diamond  Shamrock 

Famariss 

Farmers  Union 

Husky 

Pennzoil 

Powerine 

Southwestern 

Total  Leonard 

United 

Total 


1950 

1975 

105.7 

362.9 

10.0 

58.7 

7.0 

32.5 

20.6 
4.0 

108.0 
43.9 

8.5 

48.3 

.8 
9.5 

33.0 
41.7 

5.0 

59.0 

8.5 

62.6 

12.5 

46.0 

30.0 

114.0 

11.0 

42.2 

5.5 

58.0 

238.6 


1,110.8 


» Includes  only  current  refiners  owning  capacity  in  1950. 
Source:  U.S.  Bureau  of  Mines. 


Analysis  of  Small  Refixer  Old  Oil  Receipts/ Exemption  Data 


ISSUES   FOR    COMMENT 

[From  the  Federal  Register,  Mar.  4,  1976] 

*  *  *  FEA  recognizes  that  small  refiner  exemption  under  the  EPCA  initially 
implemented  by  the  special  rule  might  grant  certain  small  refiners  benefits  dis- 
proportionate to  their  actual  needs,  thereby  providing  them  with  a  competitive 
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advantage  over  other  refiners  (including  many  small  refiners)  to  such  an  extent 
so  as  to  be  inconsistent  with  the  objectives  set  forth  in  section  4(b)(1)  of  the 
BPAA.  FEA's  initial  views  on  the  small  refiner  purchase  exemption  were  borne 
out  by  the  magnitude  of  the  benefits  flowing  from  the  exemption  for  the  entitle- 
ment Transactions  *  *  *. 

EXXOX    COMMENTS 

An  analysis  of  the  adjusted  old  oil  receipts  data  included  in  the 
entitlement  notices  for  the  months  of  October,  November,  and  Decem- 
ber 1975  and  January  1976.  compared  with  the  2  months  prior  to  the 
implementation  of  the  exemption  of  small  refiners  from  the  require- 
ment to  purchase  entitlements,  indicates  that : 

Old  oil  receipts  of  the  total  group  of  69  small  refiners  exempted  in 
1  or  all  4  months  have  increased  by  over  650  MB/month.  This  increase 
alone  constitutes  almost  25  percent  of  the  total  amount  of  old  oil 
exempted  to  date  under  Special  Rule  Xo.  6. 

Significant  month-to-month  variations  in  the  level  of  old  oil  receipts 
by  individual  refiners  has  resulted  in  almost  30  instances  where  a 
refiner  exempted  in  1  month  became  a  seller  of  entitlements  in  the 
following  month. 

The  intent  of  Congress  to  include  a  provision  in  the  Energy  Policy 
and  Conservation  Act  (EPCA)  to  exempt  small  refiners  from  the 
obligation  to  purchase  entitlements  became  generally  known  during 
late  summer  1975.  The  legislative  history  of  the  exemption  shows 
that  it  was  first  introduced  into  the  Congress  by  Senator  Church  on 
February  26.  1975.  as  S.  S61.  Considerable  debate  is  documented  in 
the  Congressional  Record  in  August,  and  in  the  conference  committee 
report  accompanying  EPCA. 

Examination  of  the  adjusted  old  oil  receipts  of  all  small  refiners, 
as  reported  in  the  entitlement  notices  for  the  months  through  Septem- 
ber 1975.  indicate  that  (with  a  few  certain  exceptions)  most  small 
refiners  did  not  significantly  alter  their  pattern  of  receipts  of  old  oil. 
However,  examination  of  comparable  data  for  the  period  beginning 
October.  1975.  and  extending  through  the  four  entitlement  notices 
subject  to  Special  Rule  Xo.  6,  show  significant  increases  in  old  oil 
receipts  by  over  20  small  refiners.  Some  refiners  increased  old  oil 
receipts  by  severalfold  in  October/ January  versus  August/September, 
1975.  while  several  refiners  increased  their  receipts  by  an  order  of 
magnitude  during  the  same  time  period.  FEA  has  rewarded  such 
speculative  changes  in  refinery  operations  by  setting  December  1, 1975. 
as  the  base  period  from  which  the  increased  old  oil  receipts  are 
exempted  under  Special  Rule  Xo.  6.  In  addition,  increases  in  old-oil 
receipts  in  January  over  the  December  level  were  not  disallowed  in 
the  determination  of  entitlement  purchase  exceptions.  A  more  equit- 
able approach  would  be  ot  limit  the  allowable  old  oil  receipts  for 
purposes  of  calculating  the  small  refiner  exemption  to  the  average 
level  received  in  August/September,  1975.  prior  to  the  point  at  which 
the  probability  of  existence  of  the  exemption  became  general  knowl- 
edge. This  limit  should  be  established  and  adhered  to." 

A  further  examination  of  the  Entitlement  Xotices  data  indicates 
well  over  1  dozen  instances  where  month-to-month  variations  in  old 
oil  receipts  or  other  operations  have  resulted  in  significant  changes 
in  the  purchase/sell  position  of  individual  small  refiners.  This  has 
allowed  them  to  be  entitlement  sellers  in  some  months  and  exempt 
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from  purchase  requirements  in  other  months.  This  has  greatly  in- 
creased the  subsidy  provided  by  the  entitlements  exemption.  Such 
fluctuations,  whet  her  intended  or  not  by  the  small  refiners,  result  in 
additional  disruption  to  the  marketplace.  Institution  of  a  cumulative 
deficiency  limitation  on  sale  of  entitlements  in  the  months  following 
a  small  refiner's  purchase  exemption  would  offset  these  anamolies. 
Exxon  recommends  that  FEA  impose  such  a  limitation. 

EXXON   RECOM  31 E  NDS 

If  some  form  of  the  entitlement  purchase  exemption  is  continued, 
then  the  FEA  should : 

(1)  Establish  the  base  period  as  the  average  old  oil  receipts  in 
August/September  1975. 

(2)  Implement  a  "cumulative  deficiency''  procedure  to  permit  the 
sales  of  entitlements  to  become  operative  only  after  the  refiner  has 
offset  the  sum  of  prior  exemptions  from  purchase  of  entitlements. 
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